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No. 13,558 


APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


1. Was appellant subject to removal by the 
Assistant Postmaster General on charges made by a 
Postal Inspector? 


2. Were the procedural provisions of the Veterans 
Preference Act followed by defendant ? 


3. Was the action of defendant arbitrary and 
capricious and unsupported by substantial evidence ? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction pursuant to 28 U.S.C.A.1291. The 


judgment of the court below appears in the Joint Appendix, page 16. 
| 


STATEMENT OF CASE 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia granting the appellee's motion for 
summary judgment, on the grounds that there exists no genuine issue 
of material fact. (J.A. 16) | 
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Appellant's amended complaint states that he was a veteran 
entitled to the benefits of the Veterans Preference Act who was ap- 
pointed Postmaster of the Pleasantville, New York post office on 
August 4, 1934 by President Franklin Roosevelt. On January 14, 

1955 he was served with written charges by two Post Office Inspectors 
that on August 25, 1954 he spent 4 hours and 16 minutes outside of his 
office, that on September 2, 1954 he spent 2 hours and 5 minutes outside 
of his office, and that on September 22, 1954 he spent 3 hours and 15 
minutes outside his office. (J.A. 4) On April 22, 1955 appellees dis- 
missed appellant. On August 27, 1955 the Second Civil Service Region 
reversed the proposed dismissal on the grounds that the charges were 
not sustained. On May 15, 1956 the Board of Appeals and Review 
reversed the Second Region. Whereupon appellant brought this suit on 
the grounds that the action dismissing him was arbitrary and capricious 
and not supported by substantial evidence, and that the Assistant Post- 

' master General had no authority to discharge him, and that he had not 
_been accorded his procedural rights. (J.A. 7) 


STATUTES AND RULES INVOLVED 


Post Office Manual, Art. 21, Chapter 1: 


"21. At offices of the first, second and third 
classes, postmasters shall devote not less than 
8 hours during the business part of the day, to 
the conduct of their offices and the performance 
of duties appropriate to their positions." 


39 U.S.C. 31: 


"Postmasters of the first, second and third classes 
shall be appointed and may be removed by the Presi- 
dent by and with the advice and consent of the Senate 
and shall hold their offices for four years unless 
sooner removed or suspended according to law; 

and postmasters of the fourth class shall be 


appointed and removed by the Postmaster General...." 
(Emphasis supplied). 





39 U.S.C. 31(a): 


Section 652, Title 5, U.S.C.A.; 











"Postmasters of the first, second and third 
classes shall hereafter be appointed in the 
classified civil service without term by the 
President by and with the advice and consent 
of the Senate... ." 


"No person in the classified civil service of the 
United States shall be removed or suspended with- 
out pay therefrom except for such cause’ as will 
promote the efficiency of such service and for 
reasons given in writing. Any person whose re- 
moval or suspension without pay is sought shall 
(1) have notice of the same and of any charges 
preferred against him; (2) be furnished with a 
copy of such charges; (3) be allowed a reasonable 
time for filing a written answer to such charges, 
with affidavits, and (4) be furnished at the earliest 
practicable date with a written decision on such 
answer. * * *" 








Section 14 of the Veterans' Preference Act (5 U. S.C.A. 863): 


"No permanent or indefinite preference eligible 
who has completed a probationary or trial period 
employed in the civil service, * * * shall be dis- 
charged * * * except for such cause as will pro- 
mote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, 
* * * shall have at least 30 days advance notice, 
stating any and all reasons, specifically and in 
detail for such proposed action * * * such preference 
eligible shall be allowed a reasonable time for 
answering the same personally and in writing 

and for furnishing affidavits in support of such 
answer, and shall have the right to appeal to the 
Civil Service Commission from an adverse 
decision * * *. Provided that such preference 
eligible shall have the right to make a personal 
appearance, or an appearance through a desig- 
nated representative, in accordance with such 
reasonable rules and regulations as may/be issued 
by the Civil Service Commission * * * and it shall 
be mandatory for such administrative officer to 
take such corrective action as the Commission 
finally recommends." | 











4 
SUMMARY OF ARGUMENT 


The Assistant Postmaster General had no authority under the law 
to dismiss appellant on charges made by a postal inspector. In addi- 
tion, the defendant did not give any statement of reasons as to how the 

efficiency of the service would be improved by dismissal of appellant. 
Further, the charges made against appellant were not sustained by 
substantial, competent, material, relevant evidence, as required by 
law. | 


ARGUMENT 


1. Preliminary Statement 
Plaintiff has served as Postmaster of the Pleasantville, N.Y., 

post office since his appointment by President Roosevelt in 1935, a 
period of nearly 22 years. During that time his rating has been 
‘satisfactory, and he has been charged with no fault. He is a veteran 
entitled to the protection of the Veterans' Preference Act, 5 U.S.C.A. 
863, which provides that he can only be disciplined for "such cause as 
will promote the efficiency of the service." 


The United States Court of Claims has ruled that displacement of 
an employee on unfounded or unsubstantial charges is not a discharge 
for cause. Knotts v. U.S., 121 F. Supp. 630, and is unlawful. The 
same rule should apply in this Court. 


As a veteran, plaintiff is protected against a summary, improvi- 
dent, or arbitrary dismissal. He may be removed only for substantial 
cause, based upon substantial evidence. To be substantial, the cause 
assigned must be some grievous dereliction of duty, some substantial 
act or omission which in and of itself reduces the efficiency of the ser- 


vice, or has some adverse impact on his duties. 


What is the substantial cause assigned for the dismissal of plain- 
tiff? What grave derelection is he accused of? He is accused of having 
been physically absent from the post office for 4 hours and 16 minutes 


* eae 
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on August 25, 1954, 2 hours and 5 minutes on September 2, 1954, and 
3 hours and 15 minutes on September 22, 1954. He is not accused of 
theft, drunkenness, inefficiency, incompetency, lack of ability, or 
neglect of duty. He is simply charged with a technical infraction of 
post office rules, construed against him. He is charged with having 
been physically absent between the hours of 9 A.M., and6 P.M., for 
a few hours on three days out of 22 years. 


Plaintiff submits this is not substantial cause. The Post Office 
Manual, Art. 21, Chapter 1, which he is accused of violating provides 
in pertinent part: 

"21. At offices of the first, second and third classes, 
postmasters shall devote not less than 8 hours during 
the business part of the day, to the conduct of their 
offices and the performance of duties appropriate to 
their positions." 

The same section provides in substance that it is the duty of the 
postmaster to supervise activities and perform duties which regularly 
demand his absence from the office during the business day. It makes 
no requirement as to which 8 hours of the day, nor does it require the 
Postmaster to be physically present in the office. Discharging of plain- 
tiff on the charges stated as set against this rule is patently improper. 
It is obvious that the charges are frivolous and without substance. Ab- 


sence from the post office is no violation of the rules. 


This is no conflict of interests case. A postmaster, like any other 
official, can have outside business interests. The charges state plain- 
tiff was at the plumbing firm of James J. Moroney, Inc. This is a 
family concern. Plaintiff has just as much right to have an interest 
therein as any other public official who has a similar interest, and 
many officers of the Government, executive, legislative, and judicial, 
have investments or business interests of a similar nature. The charges 
imply some impropriety which is wholly without foundation. The fact that 
he is charged with stopping at a family business address raises no 


presumption of wrong doing. | 
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Where Section 863, Title 5, U.S.C.A., is invoked, the reviewing 
authority is required to review the weight and sufficiency of the evidence. 
In addition, the reviewing authority must determine whether the proposed 
removal was accomplished and pursued in the manner required by law, 
and whether the agency violated any rule of law affecting the rights of 
‘the veteran involved. 


In his analysis of the evidence, the Second Civil Service Regional 
Director carefully and thoroughly reviewed the evidence. In said 
analysis the Regional Director held (J. A. 97 ): 


"***The Inspectors' testimony also indicates 
that in actual fact the appellant was observed 
only either entering or leaving the premises 

of his business firm; that he was not observed 
inside those premises and he may have departed 
by a rear exit without the Inspectors’ knowledge; 
and that the Inspectors could not testify to their 
knowledge whether or not the appellant was 
actually engaged in Post Office or personal busi- 
ness during the period of such observation." 


In support of its appeal, the Post Office Department in a letter dated 
September 8, 1955, (J. A.89 ) signed by the Assistant Postmaster 
3 General, states in conclusory fashion as follows: 
"After reviewing the testimony of the hearing we 
feel that the charges that Mr. Moroney did not 
devote the required eight hours daily personal 
attention to his official duties on August 25, 
September 2 and September 22, 1954, were fully 
sustained." 
A perusal of the testimony will readily disclose that the Post 
Office Department failed to sustain the onus of proving Mr. Moroney 


guilty of the charges preferred. 


Appellant takes issue with the libelous and scurrilous statement 
of the Assistant Postmaster General, to wit: 
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"If the Postmaster General is to conduct the 

service efficiently and economically we must 

rid the service of those who like Postmaster 

Moroney will not devote themselves to their 

assignments and responsibilities." 
This baseless and inflammatory remark only betokens prejudice on the 
part of the Assistant Postmaster General. Actually, under the capable, 
competent, efficient supervision and leadership of appellant, the volume 
of business in the Plesantville Post Office increased to such an extent 
that appellant Moroney was detailed, delegated and directed to negotiate 
for a larger Post Office site in Pleasantville. This required his 
absence from the office. 


As an honorably discharged veteran of World War I, and asa 
career employee occupying a permanent classified civil service position, 
Appellant may not be removed from his position, except for incompetency 
or misconduct, and only for such reasons as will promote the true ef- 
ficiency of the service. 


Appellant contends that the Regional Director correctly decided 
in his favor. He maintains that the proposed removal was arbitrary, 
capricious, illegal and improper, because: 

1. The Assistant Postmaster General did not have 
the legal authority to remove Mr. Moroney. 


2. The removal notice failed to state in what respect 
the proposed removal would promote the ef- 
ficiency of the service. 


3. The Post Office Department failed to sustain the 
onus of proving Mr. Moroney guilty of the charges 
preferred by substantial evidence. 


These three propositions will be discussed in order. 
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I. 


THE ASSISTANT POSTMASTER GENERAL DID NOT 
HAVE AUTHORITY TO DISMISS APPELLANT 


Appellant was appointed pursuant to 39 U.S.C. 31 which provides: 


"Postmasters of the first, second and third classes 
shall be appointed and may be removed by the 
President by and with the advice and consent of 

the Senate and shall hold their offices for four 
years unless sooner removed or suspended ac- 
cording to law; and postmasters of the fourth 

class shall be appointed and removed by the 


Postmaster General...." (Emphasis supplied). 

It is to be noted that the power of the Postmaster General to remove 
is limited to fourth class offices, and the Assistant Postmaster General 
has no removal authority at all. However, this sectim of the law was 
changed by the Act of June 25, 1938, ch. 678, par. 1, 52 Stat. 1076, 

39 U.S.C. 31 (a) and 31(b) to blanket postmasters into the civil service. 
- Section 31(a) now reads: 

'tPostmasters of the first, second and third 

classes shall hereafter be appointed in the 

classified civil service without term by the 

President by and with the advice and consent of the 

Senate ..... me, 
Section 31(b) provides for the reappointment of postmasters of the first 
class to bring them under civil service, and appellant was so reappointed. 
_ This amendment to the Act has created a hybrid status for postmasters. 
It obviously did not and was not intended to reduce postmasters, who are 
high Presidential appointees, to the status of ordinary civil service em- 
ployees such as stenographers and clerks. It seems clear that the 
purpose of Section 31(a) was not to reduce the protection of Presiden- 
tially-appointed postmasters, but to increase it. Whereas before 1938 
the President could remove a postmaster without cause or explanation, 
such as for political reasons, after 1938 the President still had the 





. 
o 
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‘ power and responsibility to appoint and remove, but he was limited to 


removing postmasters only for cause, and, after enactment of the 
Veterans Preference Act of 1944, 5 U.S.C. 863, only for cause in 
accordance with certain procedural safeguards. 


While the 1938 (present) law omits any reference to the removal 
of postmasters of the first, second or third classes, this does not 
mean that the President was deprived of this power. In the absence 
of restrictive legislation, the power to remove an officer rests ex- 
clusively in the appointing authority, in this case, the President. As 
far back as 1839, the Supreme Court, in Matter of Merman, 13 Pet 
230, enunciated this principle in the following language: 

"The right to remove is an incident to the power 

of appointment. It is essential to the exercise 

of the power to appoint; and the power which is 

given by the law cannot exist without this inci- 

dent." 
See also Parsons v. United States, 167 U. S. 324, Keim v. United 
States, 177 U. S. 290; Reagan v. United States, 182 U. S. 419; 
Shurtleff v. United States, 189 U.S. 311. In Burnap v. United States, 
252 U. S. 512, we find this statement: 

"The power to remove is, in the absence of 

statutory provision to the contrary, an incident 

of the power to appoint." 

In a more recent case, this Court, in Carter v. Forrestal, 175 
F. 2d 364, reiterated the rule in the following language: 

"Congress may by law limit such right of dismissal, 
United States v. Perkins, 116 U.S. 483, but the 
courts have held that in the absence of such limi- 
tations, the power of removal is an incident of and 


follows the power of appointment, (Myers v. United 
States, 257 U.S. 82; 42S. Ct. 12; 66 L. Ed. 140)." 
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The 1938 Act did not divest the President of his power of removal. 

By that law, the appointment of postmasters of the first, second and | 
third classes was in the civil service, thereby imposing certain sub- ° 
stantive and procedural requirements on the President before he 
could remove such postmasters. Prior to said law, the President 
could remove such postmasters at will. After the Act of 1938 (present 
law), he could remove them only for the reasons contained in the civil 
service laws pertaining to removal, and only in the manner therein 
prescribed. The civil service laws do not prescribe by whom removals 
of such postmasters shall be made. They merely provide reasons for a 
and the methods of removal. 


Consequently, the Postmaster General did not acquire the authority 

to remove a postmaster of the first, second or third classes by virtue - 
of Sec. 31(a) of Title 39, U.S.C. The only other manner in which he 
could acquire that authority would be by delegation from the President. 
‘Without conceding that the President can so delegate his power to re- 
move (he makes no attempt to delegate his power to appoint such post- 
masters), if he has the power to make such a delegation of power, which 
appellant doubts, such delegation must be a positive and affirmative one, 
and cannot be assumed or inferred by the assumption of that authority 
by the Assistant Postmaster General. In this connection, see 
Shurtleff v. United States, 189 U. S. 311, in which case the Supreme 
Court stated: 

"It cannot be doubted that in the absence of consti- 

tutional or statutory provision the President can, 

by virtue of his general power of appointment, re- 

move an officer even though appointed by and with » 

the consent of the Senate. To take away this power 

of removal in relation to an inferior office created 

by statute, although that statute provided for an 

appointment thereto by the President and confirma- 

tion by the Senate, would require very clear and Pr 


explicit language. It should not be held to be taken 
away by mere inference." 


iba 


No such delegation has been made by the President, nor does the 
Assistant Postmaster General claim such delegation. Neither does 
the Assistant Postmaster General claim to be acting by direction of 
the President in this case. This is readily ascertainable by an exami- 
nation of the removal letter. (J.A. 3) Mr. Abrams" letter of April 22, 
1955, advised Mr. Moroney that he would be removed thirty days 
thereafter, or as soon as a successor could be installed. The letter 
does not state that it was by direction of the President, or by any 
authority vested in the Assistant Postmaster General by the President. 


Search of the Federal Register fails to reveal an Executive Order 
delegating this power to the Assistant Postmaster General. The power 
of a Postmaster General to remove a postmaster was raised in Porter v. 
Coble, 246 F. 244. The Court, in that case, dismissed the complaint 
because the plaintiff failed to allege that the President had not delegated 
his power of removal to the Postmaster General. The inference of this 
case is quite clear. If the plaintiff therein had alleged that the President 
had not delegated his power of removal to the Postmaster General, and 
if such were the fact, the plaintiff would have prevailed in his suit on 


the grounds that in the absence of a delegation of power to remove, the 





Postmaster General did not possess such power. 


It is respectfully submitted therefore, that since Mr. Moroney was 
not removed by or at the direction of the President of the United States, 





the removal was illegally accomplished. 


Il. 


APPELLANT'S REMOVAL NOTICE WAS LEGALLY 
DEFECTIVE BECAUSE IT FAILED TO INDICATE IN 
WHAT RESPECT THE PROPOSED REMOVAL WOULD 
PROMOTE THE EFFICIENCY OF THE SERVICE 


Section 652, Title 5, U.S.C.A., provides as follows: 


"No person in the classified civil service of the 
United States shall be removed or suspended 
without pay therefrom except for such cause 

as will promote the efficiency of such service 





12 


and for reasons given in writing. Any person 
whose removal or suspension without pay is 
sought shall (1) have notice of the same and 
of any charges preferred against him; (2) be 
furnished with a copy of such charges; (3) be 
allowed a reasonable time for filing a written 
answer to such charges, with affidavits, and 
(4) be furnished at the earliest practicable 


date with a written decision on such answer. 
* x * TY 


Sec. 14 of the Veterans’ Preference Act (5 U.S.C.A. 863) 
provides: 


"No permanent or indefinite preference eligible 
who has completed a probationary or trial 

period employed in the civil service, * * * shall 
be discharged * * * except for such cause as will 
promote the efficiency of the service and for 
reasons given in writing, and the person whose 
discharge, * * * shall have at least 30 days ad- 
vance notice, stating any and all reasons, speci- 
fically and in detail for such proposed action * * * 
such preference eligible shall be allowed a rea- 
sonable time for answering the same personally | 
and in writing and for furnishing affidavits in 
support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an 
adverse decision * * *. Provided that such pref- 
erence eligible shall have the right to make a 
personal appearance, or an appearance through 

a designated representative, in accordance with 
such reasonable rules and regulations as may 

be issued by the Civil Service Commission * * * 
and it shall be mandatory for such administrative 
officer to take such corrective action as the Com- 
mission finally recommends." 


Section 14 imposes three duties on the removing official. (1) That 
_ he make a finding that the discharge was for such cause as will promote 
the efficiency of the service, (2) that he give the reasons why the dis- 


_ charge will promote the efficiency of the service; and (3) that he make 
his finding and state the reasons, as required by (1) and (2). This 
would normally be in the notice of removal given to the employee.. 
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The reasons for the proposed removal given in the letter of charges do 










not meet this requirement. (J.A. 4) This is made quite clear by the 

¢ further requirement of Section 14 that the written notice of proposed 

removal action must state any and all reasons for such proposed 

action. The two written documents required by Section 14 are entirely 
distinct from each other and each must be furnished the employee. ies 
See Stringer v. United States, 90 F. Supp. 375, at page 379, wherein 

the Court stated: 
| "Section 14 contemplated two separate and distinct 
* notices * * * a notice of proposed adverse action 


and a notice of adverse decision. United States 
Civil Service Commission, op. cit., p.s. 1-28" 


















ED Two things are clear: (1) that the requirements of Section 14 of 
the Veterans’ Preference Act are mandatory; and (2) that the employee 
(preference eligible) has the right to a hearing (answering the same 
personally and in writing) before the employing agency, without losing 
his right to appeal an adverse finding to the Civil Service Commission. 


a Authority for (1) this argument is found in Norden v. Royall, 90 
F. Supp. 834. In that case the Court said: 


"Inasmuch as the plaintiff was appointed for an 

indefinite period, the grounds stated for his 

| discharge were insufficient and any discharge 

: upon the general ground that it would promote 

o the efficiency of the service is not sufficiently 
definite without stating in what respect or for 
what reason the efficiency of the service would 

| be promoted by his discharge." 





re In the present case there is a total absence of any statement by 

the Post Office Department that Mr. Moroney was to be removed, or 
. was removed, to promote the efficiency of the service, or the reasons 
why his removal would promote the efficiency of the service. The 
total failure of the removal notice to comply with the mandatory pro- 
visions of Sections 863 and 652 of Title 5, U.S.C.A., per se vitiates 
the dismissal. The statutory requirement of a statement showing 
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in what respect the efficiency of the service will be promoted is a sub- 
stantive right in that it puts the burden on the employing agency of 
revealing its purported purpose. It is similar in effect to the re- 
quirement in the Federal Rules that in a trial without a jury the judge 
must not only make findings, but conclusions as well. (52 (a) F.R.C.P.) 


Ii. 


APPELLEE FAILED TO SUSTAIN THE BURDEN OF 
PROVING MR. MORONEY GUILTY OF THE CHARGES 
BY SUBSTANTIAL EVIDENCE 


It is a fundamental rule in the field of civil service that the burden 
is on the agency properly to plead and prove that the veteran is guilty 
of the charges preferred. Mr. Moroney's removal could only be ef- 
fectuated if in compliance with Sections 863, and 652 of Title 5 U.S.C.A., 
and Sect. 9.102(a)(1) of Title 5 of the Code of Federal Regulations. 


A person is in the classified civil service when he has a competitive 
status and occupies a classified position in the executive branch of the 
Government. See Bailey v. Richardson, 86 App. D.C. 248, 182 F. 2d 
46, 53; aff'd 341 U.S. 918; see also Statutory Definition 5 U.S.C.A. 

679. As a person in the classified service, Appellant Moroney could 
only be removed for such cause as would promote the efficiency of the 
service, (5 U.S.C.A., Sec. 652). As an honorably discharged veteran, 
he was also entitled to the additional benefits of Sec. 14 of the Veterans' 
Preference Act. (5 U.S.C.A., Sec. 863). 


In a removal proceeding initiated against a veteran, the agency not 
only has the burden of proof, but the burden of going forward with the 
evidence and establishing by competent, believable and substantial 
testimony, that the veteran is guilty of the charges. See Dismuke v. 
United States, 297 U.S. 172, 80 L. Ed. 561, 566; Wittner v. United 
States, 76 F. Supp., 110 (Ct. Cl. 1948); Gadsden v. United States, 
78 F. Supp. 126; United States ex rel Vajtauer v. Commissioner of 
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Immigration, 273 U.S. 103; 2 Vom Bauer, Federal Administrative Law, 


p. 568 (1948 ed.), and Ryan v. State Liquor Authority, 273 App. Div. 
576. 


Against these fundamental principles of civil service law, let us 
proceed to an examination and evaluation of the testimony: 


Apropos Charge 1, the following transpired (J. A. 27): 


MR. GALVIN: Are you in a position to testify as 
to whether or not in his period of 
absences from the Post Office he 
was doing anything other than Post 
Office business ? 


INSPECTOR BADER: Well, we were not in a posi- 
tion to be right close to him to see 
what kind of business he transacted. 


The testimony of the Postal Inspector was evasive, confusing, 
and contradictory. When pressed for an explanation he repeatedly 
stated, "It is difficult for me", or "It is impossible for me."' He 
sought refuge behind his statement that he did not have his penciled 
notes (J.A. 26-33). At one point the following transpired: 


INSPECTOR MYERS: Would you repeat that question, 
please ? 


MR. GALVIN: Yes. With respect to the cited period 
of 4 hours and 16 minutes when he was 
supposed to be at the plumbing firm 
of James J. Moroney, are you or 
Inspector Bader in a4 position to testify 
that he was conducting other than of- 
ficial Post Office business outside of 
the Post Office? (J.A. 31) 


INSPECTOR BADER: No, we cannot testify as to what 
business he conducted at James J. 
Moroney, Incorporated. We didn't 
hear any of the conversation he had 
at that place. | 


MR. GALVIN: Inspector Bader, are you in a position 
to testify as to whether he was con- 
ducting Post Office business anywhere 
else ? 
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INSPECTOR BADER: No, we cannot say anything 
in regard to that. 
Again the Postal Inspector again stated in answer to a question 
that he did not have his original notes. When pressed, the witness 
stated he did not see Mr. Moroney for 4 hours and 16 minutes at the 
‘plumbing firm. The witness admitted that Mr. Moroney's duties as 
‘Postmaster would take him outside the physical confines of the Post 
Office (J.A.34). In view of the repeated statements by the witness 
that he was unable to answer questions, the following transpired 
(J.A. 37): 
Q. Don't you think it was important for you to 
preserve those notes? 
A. Icertainly do, Mr. Resnicoff. That was the 
first question I asked Mr. Myers when I talked 
to him the other day. The file was not in my 
possession. I've testified in court on a number 
of occasions and minutes are vitally important 
and they should have been preserved. 
Mr. Moroney, testifying on his own behalf, stated that orders 
had been issued for a new Post Office in Pleasantville (J. A. 40); 
that the warehouse of James J. Moroney, Inc., had been considered 
and inspected (J. A. 40); that he and Inspector Hartwell of the Post 
_ Office inspected the warehouse of James J. Moroney, Inc., (J.A. 40); 
that a number of other sites were inspected (J.A. 40, 70); that com- 
plaints from patrons kept him out of the Post Office (J. A. 45); that 
banking Post Office monies likewise kept him out of the Post Office 
| (J.A. 43, 69); that there are three entrances in the front of the James J. 
Moroney, Inc., building, and one entrance in the rear (J.A. 44); that 
| it is possible for one to leave from the rear without being seen from 
the front (J. A. 53, 54); and that on or about August 28, 1954, he recieved 
a letter from Inspector Hartwell concerning temporary quarters for the 
Post Office (J. A. 44). The following transpired (J.A. 44): 
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MR. RESNICOFF: Mr. Moroney, you did receive 
from the Post Office Department in 
Washington and from New York authori- 
zation and authority to go out and accept 
bids or negotiate with certain people 
subject to confirmation by the proper 
unit of the Post Office Department for 
the purpose of getting buildings ? 


MR. MORONEY: Yes, sir. | 
| 


| 
Mr. Moroney described the number of reasons which could keep him out 
of the Post Office. (J.A. 44, 45) Inspector Myers answering a perti- 
nent question, stated (J.A. 45 ): | 
MR. GALVIN: Inspector, can you testify as to the 
actual amount of time or'the hour 


or period of time during ‘which you 
lost track of Mr. Moroney? 


INSPECTOR MYERS: I couldn't testify as to that 
exactly. | 


The inspectors offered testimony in support of Charge 2. (J.A. 45 ) 

At the very outset (J. A. 46), the inspector testified "IT acknowledge 

that I do not know the activities of Mr. Moroney." Mr. Moroney testi- 
fied that September 2nd was a Thursday, and that he attended Rotary 

on that day (J.A. 51). Inspector Myers, (J.A. 98 ) conceded that if 

Mr. Moroney was attending Rotary, such attendance would be considered 
official postal duty. The following transpired (J. A. 52): 








MR. GALVIN: Inspector, now I'd like to ask you the 
same question concerning this date as 
I did concerning August 25th, and that 
is whether or not during your period 
of inspection or observation you had 
occasion to visit the Post Office and 
ask any of the subordinate personnel 
where the Postmaster may have been 
outside the office, whether he was on 
official or personal business ? 


INSPECTOR MYERS: No, of course. I, because of the 
nature of the investigation, could not 
make my presence known at Plesantville. 
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Charge 3 was discussed (J.A. 55). Inspector Myers admitted 
that he did not observe Mr. Moroney on September 22nd at the building 
firm of James J. Moroney, Inc. (J.A. 55) Inspector Bader testified 


he could only rely on the original notes which were not available 
(J.A. 55 - 56); see also 102 and 103 to the same effect. A reading 
of J.A. 61-62 will readily disclose that the inspectors failed to sub- 
‘stantiate Charge 3. When Inspector Bader was questioned about the 
3 hours and 15 minutes, he testified as follows: 


A. I think you ought to let Inspector Myers 
answer that question. 


Q. I don't care who answers it. (J.A. 62) 


It became obvious (J.A. 65) that a joint affidavit signed by Inspectors 
‘Myers and Bader did not contain true facts. The following transpired: 
(J.A. 65) 


A. I mean is that - 
Frankly, I didn’t write the affidavit myself. 
That was prepared by the Civil Service Com- 
mission, and - 


Wait a minute. You're not trying to blame it 
on the Civil Service Commission, now. - The 
affidavit was signed by Myers. As a matter 
of fact, he signed it first, and then it was 
sworn to and you Signed it. 


You might, Mr. Resnicoff, acuse me of 
planning a bum affidavit, too, because there 
are times in there which I couldn't testify to. 


Well, an Inspector, - 
Aside from that. 


All right, aside from the fact that you are an 
inspector, you certainly shouldn't sign an 
affidavit unless you know from your own per- 
sonal knowledge because as the situation stands, 
it's confusing as is and now it's misleading. 


I've had enough experience in court, Mr. 
Resnicoff, to know that affidavits of a joint . 
nature like that are highly unsatisfactory. 
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The inspectors in a tenuous attempt to absolve themselves, (J.A. 116) 
shifted the blame upon the Civil Service Commission. 


Answering Charge 3, Mr. Moroney testified that on September 
22nd, (the date mentioned in the Charge), he was in the office of 
Mr. H. G. Wilcox, the General Office Manager of the Reader's Digest 
negotiating for Post Office space (J.A. 70); a letter from Mr. Wilcox 
was received in evidence which stated that Mr. Moroney was in his 
office between 8:30 and 9:00 a.m., and that the conference lasted 1 
hour and 15 minutes (J.A. 70). It is pertinent to note that the Regional 
Director in his analysis (J.A.99 ) indicated that an affidavit was obtained 
from Mr. Wilcox subsequent to the hearing which confirmed the letter. 


Apropos Charge 4, Mr. Moroney's representative interposed 
proper objections to said Charge (J.A. 76). Inspector Myers admitted 
a defect in the charges (J.A. 76-77). The disposition made by the 
Regional Director in his analysis (J. A. 99) properly disposed of this 
charge. 


A perusal of the testimony will readily disclose that the Postal 
Inspectors utterly failed to sustain the burden of proving that Mr. 
Moroney was guilty of the charges. They admitted they were unable 
to state that Mr. Moroney was not conducting Post Office business when 
outside the confines of the Post Office. They acknowledged that Mr. 
Moroney would be required to conduct Post Office business outside 
the Post Office. 


Several prominent citizens appeared and testified on behalf of 
Mr. Moroney. In addition, documentary certificates from reputable 


é | . 
persons were also receivedin request... In this connection, see Ryan v. 


State Liquor Authority, 273 App. Div. 576, wherein the Court held: 


"The petitioner is a man of fifty years of | age and 
throughout his life held many offices of public 

trust. Certainly a man's unblemished record for 
life and excellent reputation for integrity, supported 
by nine citizens of high moral and civic standing, 


| 
| 
| 
| 
| 
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should have great weight against accusations 

founded upon suspicions and impressions, sus- 

picions of such a nature that they carry no con- 

Vincing weight." 
Under the circumstances, the determination of the Regional 
Director was fully justified and should be confirmed. 


CONCLUSION 


The foregoing indicates there are genuine issues of material 


fact to be determined. 


WHEREFORE, the premises considered, appellant submits that 
the judgment of the lower court should be reversed. 


Respectfully submitted, 

CARL L. SHIPLEY 
National Press Building 
Washington 4, D.C. 


SAMUEL RESNICOFF, 
280 Broadway 
New York, N. Y. 


Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


[Filed June 1, 1956] 


JAMES J. MORONEY 
903 Bedford Road 
Pleasantville, N. Y. 


Plaintiff 
vs. Civil Action No. 2298-56 
N. R. ABRAMS 


Assistant Postmaster General 
Washington, D.C. 


ee ee ee Nee ee ee ee ee ee ee ee 


Defendant 


COMPLAINT FOR DECLARATORY JUDGMENT 
AND INJUNCTION 


1. This action is for a declaratory judgment and to restrain defen- 
dant from dismissing plaintiff from his position of Postmaster of the 
Pleasantville, N. Y., Post Office. ! 

2. Plaintiff is a veteran entitled to the benefits of the Veterans 
Preference Act, 5U.S.C.A. 652 and 863; 2201, and 2202 of Title 28, 
U.S.C.A., and the Administrative Procedure Act (Act of June 11, 1946, 
60 Stat. , 237,. 5U.S C.A., 1001 et seq.) | 

_ 3.. On or about the 4th day of August, 1934, plaintiff was appointed 
Acting Postmaster, and on the 18th day of February 1935, the Honorable 
Franklin D. Roosevelt, President of the United States, appointed 
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plaintiff Postmaster of the Pleasantville, New York, Post Office. 
4. As Postmaster of the Pleasantville Post Office, plaintiff was 

a Postmaster of the First Class. 
: 5. Plaintiff has been Postmaster of the Pleasantville Post Office 
continuously since February 18, 1935. 
6. On or about the 14th day of January, 1955, plaintiff was served 
_with written charges, attached hereto as Exhibit A. 

7. The letter of charges was defective in that they lacked speci- 
ficity as required by 5 U.S.C.A. 863. 

8. By letter dated April 22, 1955, attached hereto as Exhibit B, 

: N.R. Abrams, the Assistant Postmaster General, advised plaintiff that 
he was being dismissed from his position of Postmaster at Pleasantville, 
New York. 

9. The position of Postmaster was and still is a position in the 
classified Civil Service as postmaster of the First Class, and plaintiff 
could only be removed by the President of the United States. 

10. The President of the United States has not delegated his ~ 
power of removal to the Assistant Postmaster General. 

11. The letter of removal was defective in that it failed to indi- 
| cate in what respect and in what manner the efficiency of the service 


- would be promoted by plaintiff's removal, as required by 5 U.S.C.A. 863. 


12. Pursuant to the provisions of 863, Title 5 U.S.C.A. plaintiff 
filed an appeal with the Regional Director for the Second United States 
Civil Service Region. 
13. On or about the 27th day of July, 1955, the Regional Director 
_ for the Second United States Civil Service Region conducted a hearing. 
14. By written memorandum dated August 29, 1955, the Regional 
Director annulled the proposed dismissal of plaintiff. 

-T5. On or about the 15th day of May, 1956, the Board of Appeals 
and Review, United States Civil Service Commission, reversed the 
determination of the Regional Director. 

16. The action of the defendant is arbitrary and capricious and 
) not supported by substantial evidence. 


«4 


rr 
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| 
: 


3 | 

17. Unless the proposed dismissal is enjoined by this Court, 
plaintiff will suffer immediate and irreparable injury, loss and damage, 
in that he will be discharged without just cause after 22 years service, 
and will lose seniority and pay, and has no adequate remedy at law. 
On the other hand, defendant will not be prejudiced in any manner 
by maintaining the status quo. | 

WHEREFORE, plaintiff prays for the following relief: 

(a) That the action of defendant in attempting to dismiss 

him be declared to be null, void, illegal, and in excess 





‘of statutory jurisdiction; 
(b) That defendant and his servants, employees and at- 
torneys, collectively and individually, be enjoined from 
dismissing plaintiff, pendante lite and permanently; 
(c) For such other, further and different relief as to the 
Court may seem just and proper. 


[Filed June 1, 1956] 
POST OFFICE DEPARTMENT' 
ASSISTANT POSTMASTER GENERAL 


Bureau of Post Office Operations | 

Washington, D.C. 

Division of | 
Postmasters Pl:mwn 





April 22, 1955 
Mr. James J. Moroney 
Postmaster 
Pleasantville, N. Y. | 


Dear Mr. Moroney: | 
This will refer to charges preferred against you by the Post Office 

Inspectors as set forth in a letter addressed to you on January 14, 1955. 
After consideration of the evidence submitted, including your 

reply, it has been decided that the charges have been sustained. You will 
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be removed as postmaster at Pleasantville, N.Y., effective thirty days 
from the receipt of this letter or as soon thereafter as your successor 


can be installed. 

You may appeal the Department's decision under the provisions of 
the Veterans’ Preference Act 14 of 1944. If you desire to file such an 
appeal, it should be submitted within ten days from the date of receipt 
- of this letter, to the Director, Second U.S. Civil Service Region, Federal 
- Building, Christopher Street, New York 14, New York. 

Sincerely yours, 


/s/N. R. Abrams 
Assistant Postmaster General 


| Filed June 1, 1956] 


UNITED STATES POST OFFICE Class 
Post Office Department Case No. 27359-C 


N.A. Myers 
L.J. Bader Inspection Service 
Inspectors Office of Inspector 


Jamaica, New York 
January 14, 1955 


_ REGISTERED MAIL 


Mr. James J. Moroney 
Postmaster 
Pleasantville, N.Y. 


Dear Mr. Moroney: 

This is advance notice to you of at least 30 days that it is proposed 
to separate you from your position, or take other disciplinary action, 
for the following reasons: 

Charge No.: On August 25, 1954, you first arrived at the Post 
Office at 9:23 A.M., and departed at 11:00 A.M. You returned to the 
Post Office at 3:36 P.M., and departed for the second time at 4:22 
P.M. You returned for the third time at 4:41 P.M., and departed at 
5:19 P.M., spending a total of 3 hours and 1 minute at the Post Office 





ae 


a 





9) | 
on that date. This is contrary to the provisions of Article 21, Chapter 
1, of the Postal Manual which requires that postmasters at offices of 
the first class shall devote not less than 8 hours during the business 
part of the day to conduct of their offices and the performance of duties 





appropriate to their positions. On this same date you were observed to 
spend 4 hours and 16 minutes at the plumbing firm of James J. Moroney, 
Inc. , 201 Tompkins Ave., Pleasantville, N.Y., between the hours of 
9 A.M. and 6 P.M. | 
Charge No. 2: On September 2, 1954, you first arrived at the 
Post Office at 9:20 A.M., and departed at 10:37 A.M. , returning at 
2:10 P.M., and departing for the second time at 2:50 P.M. You again 
returned at 3:40 P.M., leaving at 3:47 P.M., to return at 5:10 P.M., 
and depart at 5:25 P.M. You returned for the last time at 5:33 P.M. ‘ 
and departed at 5:35 P.M. You spent a total of 2 hours and 21 minutes 
at the Post Office on this date. This is contrary to the provisions of 
Article 21, Chapter 1 of the Postal Manual, which requires that Post- 
masters at Offices of the first class shall devote not less than 8 hours 
during the business part of the day to the conduct of their offices and the 
performance of duties appropriate to their positions, You were observed 





‘*toxspend 2 hours and 5 minutes on that date at the firm of James J. Moroney, 
Inc. , 201 Tompkins Ave. , Pleasantville, N.Y., between the hours of 9 
A.M. and 6 P.M. | 

Charge No. 3: On September 22, 1954, you first arrived at the 
Post Office at 11:03 A.M., and departed at 11:40 A.M. , returning at 
11:50 A.M., and departing at 12:05 P.M. You returned at 1:30 P.M.., 
and departed at 2:45 P.M., spending a total of 2 hours and 7 minutes at 
the Post Office on that date. This is contrary to the provisions of Arti- 
cle 21, Chapter 1, of the Postal Manual, which requires that Postmasters 
at offices of the first class shall devote not less than 8 hours during the 
business part of the day to the conduct of their offices and the performance 
of duties appropriate to their positions. On this same date, you were ob- 
served to spend 3 hours and 15 minutes at the firm of James J. Moroney, 
Inc. , 201 Tompkins Avenue, Pleasantville, N.Y., between the hours 








of 9 A.M. and6 P.M. 

Charge No. 4: In an affidavit given on January 10, 1955, you 
state that you spent approximately 8 hours daily between 9 A.M., and 
6 P.M., Monday through Friday, at the Post Office. Our investigation 
disclosed that this is not true. 

Any action which may be taken on the charges will not be effective 
until 30 full calendar days after the day you receive this letter. You are 
hereby given 5 days within which to reply to these charges personally and 
in writing and to furnish affidavits in support of your reply. If addi- 
tional time is needed, it will be granted upon written application to us. 
showing the necessity. After the expiration of this period, all the facts 

: in your case, including your reply and affidavits, if any, will be given 
_ careful consideration and you will be advised of the decision reached. 


Sincerely yours, 


(Signed) 


N.A. Myers - L.J. Bader 
Post Office Inspectors 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JAMES J. MORONEY, Plaintiff ) 


v. Civil Action No. 2298-56 


N. R. ABRAMS, Assistant Postmaster ) 
General, Defendant ) 


{Filed June 5, 1956] 
ORDER 


Upon cons ideration of plaintiff's application for a temporary re- 
straining order, and it appearing to the Court that the complaint fails 
to name indispensable parties defendant, it is by the Court this 5th 
day of June 1956 
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ORDERED that plaintiff's application for a temporary restraining 
| order be and the same hereby is denied, and it is 
FURTHER ORDERED that the complaint be and the same hereby 
is dismissed with leave to file an amended complaint within twenty (20) 
days. | 
/s/ James R. Kirkland 

Judge 
aa No objection as to form: 
/s/ C. Shipley | 





12 { Filed June 21, 1956] 
AMENDED COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTION | 
1. This action is for a declaratory judgment and to restrain 
defendants from dismissing plaintiff from his position of Postmaster 
of the Pleasantville, N.Y., post office. | 
2. Plaintiff is a veteran entitled to the benefits of the Veterans 
. Preference Act, 5 U.S.C.A. 652 and 863; 2201 and 2202 of Title 28, 
U.S.C.A., and the Administrative Procedure Act (Act of June 11, 
' 1946, 60 Stat., 237, 5 U.S.C.A., 1001 et seq.). 
* 3. Onor about the 4th day of August, 1934, plaintiff was appointed 
} Acting Postmaster, and on the 18th day of February, 1935, the Honor- 
able Franklin D. Roosevelt, President of the United States, appointed 
plaintiff Postmaster of the Pleasantville, New York, post office. 
4. As Postmaster of the Pleasantville post — plaintiff was 


2 a postmaster of the First Class. 
an 13 5. Plaintiff has been Postmaster of the Pleasantville post office 
continuously since February 18, 1935. | 

6. On or about the 14th day of January, 1955, plaintiff was served 
with written charges, attached hereto as Exhibit A. 
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7. The letter of charges was defective in that they lacked spe- 
_cificity as required by 5 U.S.C.A. 863. 
8. By letter of April 22, 1955, attached hereto as Exhibit B, 
_N.R. Abrams, the Assistant Postmaster General, advised plaintiff 
that he was being dismissed from his position of Postmaster at Pleasant- 
_ ville, N.Y. 
9. The position of Postmaster was and still is a position in the 
' classified Civil Service as postmaster of the First Class, and plaintiff 
could only be removed by the President of the United States. 

10. The President of the United States has not delegated his power 
of removal to the Assistant Postmaster General. 

11. The letter of removal was defective in that it failed to indicate 
in what respect and in what manner the efficiency of the service would 
be promoted by plaintiff's removal, as required by 5 U.S.C.A. 863. 

12. Pursuant to the provisions of 863, Title 5U.S.C.A., plaintiff 

_ filed an appeal with the Regional Director for the Second United States 
Civil Service Region. 

13. On or about the 27th day of July, 1955, the Regional Director 
for the Second United States Civil Service Region conducted a hearing. 

14. By written memorandum dated August 29, 1955, the Regional 
Director annulied the proposed dismissal of plaintiff. 

15. On or about the 15th day of May, 1956, the Board of Appeals 
and Review, United States Civil Service Commission, reversed the de- 
termination of the Regional Director. 

14 16. The action of the defendants is arbitrary and capricious and 
not supported by substantial evidence. 

17. Unless the proposed dismissal is enjoined by this Court, plain- 
tiff will suffer immediate and irreparable injury, loss and damage, 
in that he will be discharged without just cause after 22 years service, 
and will lose seniority and pay, and has no adequate remedy at law. On 
the other hand, defendants will not be prejudiced in any manner by main- 
taining the status quo. 

WHEREFORE, plaintiff prays for the following relief: 


9 ! 
(a) That the action of defendants in attempting to dismiss 
himbe declared to be null, void, illegal, and in excess of statu- 
| tory jurisdiction; 





(b) That defendants and their servants, employees and attor - 
neys, collectively and individually, be enjoined from dismissing 
plaintiff, pendente lite and permanently; 

(c) For such other, further and different relief as to the 
court may seem just and proper. 

/s/ Carl L. Shipley 


Attorney for Plaintiff 
x * | * 


/s/ Samuel Resnicoff, Esq. 
Attorney for Plaintiff 


* * | * 


June 2, 1956. 


15 [ Filed June 27, 1956] 
AFFIDAVIT 


I, James J. Moroney, first being duly sworn upon oath, depose and 
state, in support of my application for a temporary restraining order and 
a preliminary and permanent injunction, that I was|/appointed postmaster 
of the Pleasantville, New York, post office by the President of the 
United States, on February 18, 1935. The position of postmaster of the 
Pleasantville, N.Y., post office isclassified as postmaster Ist class 
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within the meaning of 39 U.S.C.A. 31a, which provides in pertinent 


part “postmasters of the 1st, 2nd, and 3rd class shall hereafter 


be appointed in the classified service without term by the President by 


and with the advice and consent of the Senate."' Therefore, I am entitled 


to the benefits of the Veterans' Preference Act, 5 U.S.C.A., 863, which 
provides in substance that I cannot be discharged" except for such cause 


as will promote the efficiency of the service", and other procedural 


‘safeguards such as 30 days advance notice, express statement of all 


reasons specifically and in detail for proposed removal, and a reasonable 
time for answering personally and in writing and furnishing affidavits. 
On April 22, 1955, Assistant Postmaster General N. R. Abrams 
notified me by letter, a copy of which is attached hereto, that I 
was to be removed on charges 30 days thereafter or as soon as a suc- 
cessor could be installed. I was notified by the Postal Inspector on 
June 26, 1956, per letter, copy attached hereto, that my successor 


‘is to be installed on June 29, 1956. 


I herewith state that Assistant Postmaster General N. R. Abrams 


has no authority under the law to remove me from the position of Post- 


-master at Pleasantville, which I have held for 21 years. Under 39 


U.S.C. A. 31, which was the law when I was appointed, I can only be 


removed by the President. Section 4 of the Act of June 25, 1938, c 678, 
52 Stat. 1077, repealed only such parts of 39 U.S.C.A. 31 as are in- 


consistent with 39 U.S.C.A. 3la. Under 39 U.S.C. A. 31a first class 


'postmasters are still appointed by the President and can only be removed 
by the President, but they have the additional advantage of protection by 


the Veterans’ Preference Act ‘and other laws relating to the classified 
civil service. In Porter v. Coble, 246 F. 244, it was made clear by 
inference that unless the President specifically delegates the power of 
removal to some other officer, only he can exercise that power. The 
power of removal has not been delegated to Assistant Postmaster General 
N. R. Abrams. 

Apart from this question, the Court, in Norden v. Royall, 90 F. 


Supp. 834, states "inasmuch as the plaintiff was appointed for an indefinite 
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period, the grounds stated for his discharge were insufficient and any 


discharge upon the general ground that it promoted the efficiency of 
the service is not sufficiently definite without stating in what respect 





or for what reason the efficiency of the service would be promoted 
by his discharge." In my cause, I have served in my position for 21 
years well and honorably. On January 14, 1956, I was notified that 
I would be separated because on August 25, 1954, I was observed to 
spend 4 hours and 15 minutes away from my post office during the 
working day, that on September 2, 1954, I was observed to spend 2 





hours and 5 minutes away from the post office during the working 

day, and that on September 22, 1954, I was observed to spend 3 hours 
and 15 minutes away from the post office. I herewith state that it 

is my obligation and duty to leave the post office during the working 
day to take care of complaints, to investigate mail service, to take 
money to the bank, and to perform other duties incident to the operation 
of a first class post office. During the time with which Iam charged 
with being away from the post office I was engaged in negotiating, in 
behalf of the post office department, a lease for additional space. 

Some of these negotiations were carried on with Reader's Digest and 
some of these negotiations were carried on with the firm of James J. 
Moroney, Inc., with which I am affiliated. The post office inspectors 
were aware of the fact that I was negotiating with these firms for ad- 
ditional space. Therefore, I state categorically that these charges are 
frivolous and without merit and without basis in fact and are simply 





being used as a device to remove me as postmaster jin contravention 
of my rights under 39 U.S.C.A. 31a, so thata political appointee can 
be given the position in my place. | 
I verily believe that my removal will not proniote the efficiency 
of the service within the meaning of the Veterans' Preference Act. I 
verily believe that whatever may be the merits or demerits of making 
political appointments to first class postmasterships, I am entitled 


to the protection of any classified civil servant until such time as 
Congress sees fit to change the law. I verily believe that the proceedings 








titled. This is obviously clear from a reading of these frivolous charges 
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12 
‘instituted against me are without foundation and are instituted solely 


for the purpose of evading civil service protection to which I am en- 


as against my 21 years of honorable service. As stated above, during 
my absences from the post office, I was substantially engaged on 

post office business. During my absence the Assistant was in charge. 

In any event, I have consistently over the years devoted far more than 


40 hours per week to my duties. Therefore, I verily believe that a 


_ temporary restraining order should issue to maintain the status quo 
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until my case can be heard on the merits by the Court. The defendants 
cannot possibly suffer any harm, whereas, if Iam removed, I will 
suffer irreparable injury in that there is no legal or judicial authority 
which can compel my reappointment. 
/s/ James J. Moroney 
Subscribed and sworn to before me this 27th day of June, 1956. 


/s/ Katherine Kallivas 
Notary Public 


My Commission expires 
December 31, 1958. 


June 27, 1956. 


[Filed June 27, 1956] © Post Office Department 

Inspection Service 
Office of Inspector 
Yonkers, New York, 
June 25, 1956 

Postmaster 

Pleasantville 

New York 


Dear Mr. Moroney: 

In confirmation of our conversation @t-your office on June 22, 
1956, this is to advise you that in accordance with instructions from 
Assistant Postmaster General N.R. Abrams, arrangements are to be 





“, 
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effected for the installation of Mr. Albert Ripley as Acting Postmaster 
at Pleasantville, New York as of the close of business on June 29, 1956. 

The writer and his assistants intend to be at your office at about 
1:00 P.M. on the subject date to effect the transfer of the accountability 
and administration of the post office. It is therefore|suggested that 
you be present on that date for the determination of the accountability 


of your office. 





Sincerely yours, 


/s/G. W. Sommer 
Postal Inspector 


(Filed June 28, 1956] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This case came on for hearing on plaintiff's motion for temporary 
restraining order on June 27, 1956 and the Court having considered all 





the pleadings and affidavits, and a full and complete hearing having been 
afforded the parties thereto, the Court makes the following findings of 

fact and conclusions of law: | 

FINDINGS OF FACT 

1. The plaintiff, James J. Moroney, isa first-class postmaster, 

Pleasantville, New York. i 

2. The plaintiff was appointed first-class sl on August 4, 


1934 by presidential appointment. 
3. The plaintiff on January 14, 1955 was served with written charges 
seeking his removal. 
4. The plaintiff was given thirty (30) days ate which to answer 





these charges. 

5. The plaintiff answered the charges and by letter dated April 22, 
1955, was advised that he was being dismissed as postmaster at Pleasant- 
ville, New York. The plaintiff then exhausted his administrative remedies. 
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6. On June 1, 1956 the plaintiff filed a complaint for declaratory 
judgment and a motion for a temporary restraining order. 
7. Plaintiff's complaint was dismissed for failure to allege neces- 
sary parties and the motion for temporary restraining order was denied. 
22 8. On June 21, 1956 the plaintiff filed an amended complaint nam- 
ing the necessary parties. 
9. The plaintiff filed a motion for a temporary restraining order 
on June 27, 1956 seeking to restrain the Postmaster General from re- 
moving him from his position'as postmaster of Pleasantville, New York. 
10. By letter dated June 25, 1956, the plaintiff was advised by the 
Postal Inspector that his successor would be installed on June 29, 1956. 
CONCLUSIONS OF LAW 
1. Plaintiff has a complete and adequate remedy at law. 
2. The plaintiff has failed to show an irreparable injury. 
3. A first-class postmaster, although appointed by the President 


may be removed from the classified civil service according to the pro- 


_ cedures provided by statute. Hargett v. Summerfield, D.C.D.C., Febru- 
ary 6, 1956, 137 F. Supp. 876. 
4. The determination as to what will promote the efficiency of the 


service as required by the Veterans Preference Act is not subject to 
judicial review. Carter v. Forrestal, 85 App. D.C. 53, 175 F.2d 364, 
cert. denied 338 U.S. 832. 

>. The plaintiff has failed to show with reasonable certainty that 
he will be successful in the ultimate determination of the issues. 

6. The motion for a temporary restraining order will be denied. 
Dated June 28, 1956. 

/s/ James R. Kirkland 
Judge 

(Certificate of Service) 
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[Filed June 28, 1956] 
ORDER 


This cause having come on for hearing on plaintiff's motion for a 


temporary restraining order and in accordance with the findings of fact 
and conclusions of law herein entered, it is by the Court this 28th day 


of June, 1956, 


ORDERED that the plaintiff's motion for temporary restraining 


order be and the same is hereby denied. 


(Certificate of Service) 


[Filed July 5, 1956] 





/s/ James Kirkland 
JUDGE, 


DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 


Come now the defendants by their attorney, the United States Attor- 
ney, and move this Honorable Court for Summary J udgment herein for 


the reason that there exists no genuine issue of material fact and defen- 


dants are entitled to judgment as a matter of law. 


Defendants' Exhibits 1 and 2, consisting of the 


Service Commission and the Post Office Department: 


and made a part of this motion. 


(Certificate of Service) 


‘records of the Civil 


are attached hereto 








[Filed July 20, 1956] 


OPPOSITION TO MOTION FOR SUMMARY 
JUDGMENT 


Comes now plaintiff and opposes defendants' motion for summary 
judgment on the ground there are unresolved genuine issues of material 
fact, and that defendants are not entitled to summary judgment as a mat- 


ter of law, as set forth in the points and authorities attached hereto. 


[Filed July 25, 1956] 
JUDGMENT 


This case having come on for hearing on defendants’ motion for 


Summary judgment and plaintiff's opposition thereto on July 24, 1956, 
and the Court having considered all of the pleadings, affidavits, ex- 
hibits and evidence, and a full and complete hearing having been af- 


forded the parties hereto, and it appearing to the Court that the de- 
fendants are entitled to judgment as a matter of law, and it further 
appearing that there is no material issue of fact, it is this 25th day 
of July, 1956, 
ORDERED that the judgment herein be and it is hereby entered 
for defendants. 


/s/ Edward A. Tamm 
JUDGE 


[Filed September 8, 1956] 
NOTICE OF APPEAL 
Notice is hereby given this 8th day of September, 1956, that 
plaintiff hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
25th day of July, 1956 in favor of defendant against said plaintiff. 
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EXCERPTS FROM TRANSCRIPT OF HEARINGS 


Hearing held in the Second Regional Office on Thursday, July 27, 1955 

at 10:00 A.M., on the appeal under Section 14 of the Veterans' Preference 
Act of 1944 of Mr. James J. Moroney from the action taken by the Post 
Office Department in separating him from his position as Postmaster, 


Pleasantville, New York. 


PRESENT AT THE HEARING: 


Mr. James J. Moroney, Postmaster, Pleasantville, New York, 
Appellant. 


Mr. Samuel Resnicoff, Counsellor at Law, 280 Broadway, New 
York, N.Y., Appellant's Repre- 
sentative. 


WITNESSES FOR THE APPELLANT: 
. Herbert Barnett, 85 Broadway, Pkeasantville, New York 
. James V. Bonner, 158 Manville Road, Pleasantville, New York 
. John A. Stone, 266 Bedford Road, Pleasantville, New York 
. James A. Powers, 10 Alden Place, Bronxville, New York 
. Emil G. Muller, 138 Kensico Road, Thornwood, New York 
. Joseph E. Doyle, 227 Manville Road, Pleasantville, New York 


DEPARTMENT REPRESENTATIVES: 


Mr. N. A. Myers, Inspector, Post Office Department, Jamaica, 
New York, Department Representative 





Mr. L. J. Bader, Inspector, Post Office Department, Jamaica, 
New York, Witness for Department 


Mr. John A. Gaivin, Appeals Examiner 


Hearing recorded by Dictaphone Electronic Recorder 


Dorothy M. Howard, Operator and Transcriber 
REPORT OF HEARING 


ok * * a a ca * 
£r 15 MR. BARNETT: My full name is Herbert Barnett. I have no 
middle initial. My home address is at 85 Broadway, Pleasantville, New 
York. | 
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MR. RESNICOFF of MR. BARNETT: (Continuing) 


Q@. And for whom are you working at the present time? A. I'm 


Tr iG : at the present time employed by the General Precision Equipment 
Corporation, 92 Gold Street, New York City. 

Q. And what position do you occupy with this corporation? A. I'm 
Assistant to the President of General Precision. 

Q. How long have you been there employed? A. I've been in their 
employ, except for a two-year interim period for 15 years. 

Q. How long do you know the appellant, Postmaster Moroney? 

A. I've known Mr. Moroney since 1947, eight years. 

Q. And you presently live in Pleasantville. Is that correct? A. 
I do, yes. 

Q. Do you know the Postmaster intimately? A. I know him quite 
intimately as Postmaster, of course. For a number of years I've belonged 
to the Rotary Club, and Mr. Moroney is a member of the Rotary Club. 

Q. So that you know him and the members of his family? A. I do. 

Q. And you therefore are in a position to testify as to his general 
reputation for truth and veracity? A. I am. 

Q. All right. Now, can you tell us what is his reputation for truth 
and veracity? A. Well his reputation is excellent in both categories. 

I have never known anything of a derogatory nature in this respect. 

Er i Q. Have you ever heard anybody say anything of a derogatory 
nature against Mr. Moroney? A. I have not. 
: Q. Now, in your hometown, you've had occasion to go to the Post 
Office. Is that correct? A. Yes, indeed. 

Q. Have you, in the performance of your duties, had occasion to 
use the Post Office? A. May I give a little background here which may 
have some bearing on the point you're making ? | 

Q@. Yes. A. - General Precision Laboratory, Incorporated, 
which is located in Pleasantville, is a subsidiary of the company for 
which I now work. I was one of the organizers of that company, of that 
subsidiary, and was its first resident executive head in Pleasantville, 


_and we, as a laboratory, were one of the real pioneers in moving such 
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| 
operation to suburban areas. Now, one of the things which naturally 


concerned us in such a move was the type of service we would get from 





various kinds of public utilities and the like in such an area. It's very 
vital to us. That applied to the power and light company, the telephones 
and telegraph and, naturally, the Post Office. Now, we were quickly set 
at ease with respect to the Post Office because we had a very direct con- 
Tr 18 tact, personal contact, from Mr. Moroney himself, in which he 

wanted to explore our needs with respect to Postal Service. He wanted 
to coordinate his services with these needs, and he left me with a very 
definite impression that he had two things in mind. One, of course, was 
a good public relations job. The second, and I think more important in 

| his mind, was that if the volume of service which we would require was 
sufficient to demand the extension of his facilities or his personnel, he 
wanted to know this sufficiently in advance that it could be taken care of 
to the greatest efficiency of the Department and in the interest of the Gov- 
ernment, I'm sure. Now, we use the Post Office in considerable volume 
and never in any areas of this relationship have I known anything which 
indicated a lack of efficiency or a lack of good service on the part of the 
Post Office. We have no complaints. 

Q. So that as far as your organization was concerned, you testify 

from personal knowledge that the Post Office was being operated in an 


efficient manner. Is that correct? A. Thatis correct. 





Q. And your organization had no complaints of any kind towards 
the efficiency of the Post Office at Pleasantville, New York? A. None. 


* cs a * | * 


Tr 20 MR. GALVIN: Mr. Barnett, if I may. - Are you familiar in any 
way with the charges which the Post Office Department preferred against 
| Mr. Moroney concerning the facts on the specific dates in question ? 
MR. BARNETT: All that I know with respect to the charges is what 
has appeared in the local Pleasantville paper. I have not discussed the 
charges with either Mr. Moroney or his attorney. _ 


MR. GALVIN: In other words, your testimony if that you do not 
know whether the charges are true or false? 
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MR. BARNETT: I would have no way of knowing since I don't know 
what the - in detail what the charges are. 

* * * * * 

Tr 23 MR. BONNER: My name is James V. for Vincent Bonner, B-O-N- 
N-E-R. I now reside at 158 Manville Road, Pleasantville. I'm associated 
with the Gannett Newspapers here in New York. 

MR. RESNICOFF of MR. BONNER: - (Continuing) 

Q. In what capacity are you associated with this newspaper? A. 
I'm the New England manager for their advertising of the 24 papers we own. 

Q. And for how long a period of time have you lived in Pleasant- 
ville? A. Since I returned from the Navy in 1946, early 1946. 

Q. How long have you known Postmaster James J. Moroney? A. 
Since approximately that time. 

Q. Do you belong to the same organizations? A. We belong to 
several organizations together, principally church organizations where 
Mr. Moroney is a permanent parishoner of the church where I belong, Holy 
Innocents Church in Pleasantville. 

Q. Are you both members of the Knights of Columbus Organization ? 

Tr 24 A. Iam not a member of the Knights of Columbus myself. Mr. 
Moroney is a member of our Men's Club and also our Holy Name Society, 
both of which I belong to. 

Q. All right. Now, Mr. Bonner, so that you have known Mr. 
Moroney intimately now for quite a number of years. A. Almost ten 
years, I would say. 

Q. You know Mr. Moroney and the members of his family. Is that 
correct? A. Ido. 

Q. And you are therefore in a position to testify with respect to his 
general reputation for truthfulness and veracity. Is that correct? A. I 


certainly am. 
Q. Fine. Now, will you tell us what his general reputation for 
truthfulness and veracity is? A. I would say it was most superior. 
Q. Would you say that he is a person worthy of belief? A. Certainly. 
Q. Did you ever find him to say anything that was untrue? A. None, 
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never to me. 











Q. Did you ever hear anybody say anything which was of a deroga- 
tory nature? A. No, I've never heard anything but praiseworthy things 
about Mr. Moroney and his family. 











Q. Now, there is just one other thing I want to come to very lightly. 





- Are you in a position to testify with respect to the general efficiency of 
the Pleasantville Post Office? A. I think Iam. I'm a product of the 


Tr 25 Civil Service system. I had a father who was with the Post Office 
Department for better than 50 years. He was Chief Station Examiner in 








the Boston Postal District, now retired, and a man of long and loyal 
service to the Post Office Department. I have watched the Post Office 
Service, I've listened to my father's comments, the way they visited my 
home frequently, and I would say it is most superior. I know newspapers 
that are shipped to me - sent to me by our various newspapers, I have 
them here in Pleasantville before they arrive at my office in New York, 





and that is one thing I wanted to comment on. I think that the service has 
been superior. I have also felt that - as I say, I am a product of the Civil 
Service system. My father was a man of better than ordinary education 
that chose the Civil Service system because of its security and this whole 
thing to me seems quite appalling on the basis of the charges as stated 
in the newspapers. 

Q. And you have never heard anybody say anything about the in- 
efficiency of the service, the Postal Service. A. I have not, I have not. 

Q. - or about Postmaster Moroney? A. I have not. 

Q. Thatis all, Mr. Bonner. 


* * * * * 


Tr 26 INSPECTOR MYERS: Mr. Bonner, how often do you call at the 


Pleasantville Post Office ? | 
MR. BONNER: I would say possibly not quite once a week, but in 
| 





routine business. ! 
* * * & ! * 
MR. GALVIN: Mr. Bonner, do you or do you not know anything 
| 
about the specific charges that the Department preferred against Mr. 
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Moroney and do you know whether they are true or false? 

MR. BONNER: I donot. AllI know of the charges is what I read 
in the White Plains Reporter Dispatch, that he had not spent the full eight 
hours for, I believe, on three dates in 1954. 

aK aS * ar 

Tr 27 MR. STONE: My name is John A. Stone. I live at 266 Bedford 
Road, Pleasantville. I'm Assistant Assignment Editor on the American 
Weekly. 

MR. RESNICOFF of MR. STONE: - (Continuing) 

Tr 28 Q. How long have you lived in Pleasantville? A. I've lived in 
Pleasantville since 1946. 

Q. How long have you known Postmaster Moroney? A. Since 
approximately that time, 9 years. 

Q. Do you know him intimately? A. I would say fairly intimately, 
yes. % 

Q. Do you know the members of his family? A. Yes. } 

Q. Do you and Mr. Moroney belong to the same organizations? A. ‘ 
Just one, the Men's Club in the Holy Name Society of the church. 

Q. So that you, therefore, are in a position to testify with respect 
to his general reputation, truth and veracity? A. I think so. 

Q. Can you tell us what that general reputationis? A. Well, as 
far as I personally am able to gather it's - he's a man of high integrity, 
of good standing in the community, I've never heard anything said against 
him. As far as I know he's a thoroughly truthful person and a man of 
fair play. 

Q. Have you ever heard anybody say anything derogatory about 
Mr. Moroney? A. I have not. 

Q. Is he a person worthy of belief? A. I believe so. 

Q. Are you in a position to shed any light on the question of the 
efficiency of the Post Office in Pleasantville? A. Only insofar asIas an 

Tr 29 individual am concerned. I've never had any trouble with it. Our 

: mail has always been delivered on time by the mailman. I go into the 
Post Office perhaps once a week to mail a letter, special. I've always 
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been treated with the utmost courtesy by the clerks. I've had no occasion 
to go beyond the front office to see Mr. Moroney in his private office. 

Q. And as far as you are concerned, therefore, the Post Office in 
Pleasantville, New York, is being conducted in a very efficient manner. 
Is that correct? A. Yes, Sir. 

Q. And did you ever hear anybody complain about any inefficient 
service of the Pleasantville Post Office? A. No, Sir. 

Q. That's all. 

cs * * * ss 

MR. GALVIN: Mr. Stone, I'd like to ask you the same general 
question that I asked the two preceding witnesses, and that is, do you 
have any knowledge of the specific charges that were made against Mr. 
Moroney by the Department and do you know whether those charges are 
true or false? 

MR. STONE: Well, I certainly have a knowledge now that I didn't 
before. I mean, I've heard them so stated here and I have read them in 
the newspaper in a general sort of way. 

MR. GALVIN: Do you have any personal knowledge ? 

Tr 30 MR. STONE: Oh, no personal knowledge. I don't know whether 
they're true or not. 


* cd * * 


MR. RESNICOFF of MR. POWERS: - (Continuing) 


Q. Mr. Powers, what is your present position? A. Trust Officer. 
Q. And how long have you been with the Guaranty Trust Company? 


A. Over 40 years. 

Q. How long have you known Mr. Moroney, the Postmaster? A. 
Well, all of my life. I was born in Pleasantville, went to school there 
and knew him ever since. 

Q. So you are in a position to testify with respect to - 

MR. GALVIN: Speak a little louder and aaa into the mike, sir. 

MR. POWERS: Is that better? 

MR. RESNICOFF of MR. POWERS: - (Continuing) 
Q. Do you and Mr. Moroney belong to the same organizations, 
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fraternal, church or otherwise? A. Not at this time. No, Sir. Not in 
Bronxville. 

Q. But when you were in Pleasantville? A. Oh yes, yes, we were. 

Q. So that you are in a position to testify with respect to his general 
reputation for truth and veracity? A. Yes, Sir. 

Tr 31 Q. All right. Will you kindly state what that reputation is? A. 
Well, I would have no reservation as to his reputation for truth and 
veracity. 

Q. You would say itis excellent. A. It is excellent. 

Q. Is he a person worthy of belief? A. Yes, Sir. 

Q. Have you ever heard anybody say anything derogatory about 
Postmaster Moroney? A. Well, I suppose to sum upI would say no, but 
you can't live with a fellow and be on the other football team and not have 
somebody say he’s such and such, but to sum up, I would say no, I have 
not heard. 

Q@. And are you in a position to make any comments with respect 
to the efficiency of the Post Office in Pleasantville? A. I am not, Sir. 

* * * * * 

MR. GALVIN: Mr. Powers, I'd like to ask you the same general 
question that I asked the preceding witnesses, and that is whether or not 
you have any personal knowledge of these charges and the truth or falsity 
of the charges ? 

MR. POWERS: No, Sir. 

* * * * * 

Tr 33 MR. GALVIN: Before either side goes into their discussion of the 
evidence or testimony, there are certain questions that I want to raise 
because I think they're material for the information that the Commission 
needs. The first question I have to raise is this: - In reviewing the report 
of investigation, the various reports of investigation I fail to see in there 

Tr 34 any specific information to show that Mr. Moroney was actually on 

-record as being on duty status on the three specific dates mentioned in 
the three charges. The record doesn't indicate whether he was on a work 
status, on a leave status, or whether they were official workdays. Pre- 
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sumably, they were, but I don't think that can be implied. Inspector, 
are you in a position to testify on that? 

INSPECTOR MYERS: Mr. Moroney was on duty in an official work 
status on those three days. 

MR. GALVIN: Mr. Moroney, is that correct or not correct? 

MR. MORONEY: That is correct. 

MR. GALVIN: In reviewing the joint affidavit which was submitted 
by the two Inspectors present at this hearing, I note that certain testimony 
is furnished by the Inspectors concerning incidents or facts relative to 
what they observed between 2:50 p.m. and 5:05 p.m. on September 22, 
1954, which is one of the dates referred to in the charges. The evidence 
or information furnished to the Commission up to this point contains no 
information in support of Charges 1 and 2 beyond the inclusion in the 
Inspector's affidavit of the reference to that letter which they incorporated 
as part of their affidavit statement. At this point, Inspector, I would like 
you to testify as to whether or not there is any other evidence or testimony 
which the Department wishes to present in support of charges 1, 2 and 3. 
I would like to suggest for the sake of orderliness in the record that your 
testimony be in chronological order as the charges are numbered that 

when your testimony concerning the facts on charge 1 is completed, 
that the appellant or his attorney will have the opportunity at that time for 
possible cross-examination or comment. Then we will proceed with 
charge No. 2 and so forth. 

INSPECTOR MYERS: Inspector Bader, I would like to have you 


testify regarding the events which occurred on August 25, 1954, while 


you were officially employed at Pleasantville, New York. 

INSPECTOR BADER: On August 25, 1954, Inspector Myers met me 
in front of my house and we travelled to Pleasantville. We arrived there 
at approximately 8:00 A.M., and we had under observation an area near 
the residence of Mr. Moroney. We left the residence and we observed 
him going to his place of business on Tompkins Avenue. Thereafter, he 
went to the - 

MR. RESNICOFF: That is objected to, the conclusion of his place 





26 “~ 
of business, to say where he went. 

MR. GALVIN: Inspector, I think the objection is appropriate and 
that I would suggest if you could specify exactly when and the time, if it's 
pertinent. 

INSPECTOR BADER: He went to his place of business known as 
the plumbing firm of James J. Moroney, Incorporated, 201 Tompkins 
Avenue, Pleasantville, New York. 

MR. RESNICOFF: It still is objected to, this where he went to 
without characterizing it as his place of business, but there's nothing to 
prove that it was his place of business yet. 

Tr 36 INSPECTOR BADER: Mr. Moroney went to the plumbing firm 
identified as James J. Moroney, Incorporated, 201 Tompkins Avenue, 





Pleasantville, New York. 
MR. RESNICOFF: That's objected to again. The witness is not in . 
a position to say that Mr. Moroney went to his plumbing firm. 
INSPECTOR BADER: Well, I said, - 
MR. RESNICOFF: Now list just where he went. 
INSPECTOR BADER: He went to the plumbing firm of James J. 
Moroney, Incorporated, 201 Tompkins Avenue, Pleasantville, New York. 
I think I said that, Mr. Resnicoff. 
MR. RESNICOFF: No, I thought you said his plumbing firm. 
INSPECTOR BADER: I said that originally, but in the second part 
of it I think I said the plumbing firm of James J. Moroney, Incorporated, 
201 Tompkins Avenue, Pleasantville. He left the plumbing firm and re- 
ported at the Post Office. We saw him enter the front door at 9:23 A.M. 
He left the Post Office - 
MR. GALVIN: Inspector, if I may interrupt? - Does your testimony 
up to this point indicate when he went to the plumbing firm and when he “ 
left the plumbing firm? I don't believe I heard the time, if it's material. 
INSPECTOR BADER: I don't have the exact time, Mr. Galvin, that 
he left his house or the exact time that he arrived at the plumbing firm 
of James J. Moroney, Incorporated. These were in my pencil notes which 
I do not have with me right now. Mr. Moroney reported at the Post Office 





Tr 37 


Tr 38 
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at 9:23 A.M. and he was observed leaving the Post Office at 11:00 A.M. 
and thereafter he returned at 3:36 P.M., leaving at 4:22 P.M., returning 
back to the Post Office for the third time at 4:41 P.M., and leaving at 
9:19 P.M. 
MR. GALVIN: Inspector, my question to both of you Inspectors 





was this. - What evidence or testimony do you have to offer in support 
of the charge. You have testified to a certain part of that charge. You 
have not testified to the entire charge. If there is any other evidence or 
testimony to the remainder of the charge, now is the time to offer it. 
INSPECTOR BADER: The times that I mentioned were actual times 
that we made a record of and observations that we made. During the time 
that Mr. Moroney was away from the Post Office we had seen him on the 
steps of the plumbing firm of James J. Moroney, Incorporated, or I'd 
seen him at various locations within the Village of Pleasantville, such as 
on Iroquois Avenue and Nanahagen Road. We had seen him at the Village 
Hall, we had seen him at another street which, at the moment, I can't 
recall. 


MR. GALVIN: Is your testimony about where you saw Mr. Moroney 


relative to the specific date, August 25, between the hours that are cited 
in this letter? 
INSPECTOR BADER: Yes, sir. 
MR. GALVIN: Are you in a position to testify as to whether or not 
in his period of absences from the Post Office he was doing anything other 
than Post Office business ? | 
INSPECTOR BADER: Well, we were not in a position to be right 
close to him to see what kind of business he transacted. 
MR. GALVIN: Inspector, the closing sentence in the first charge 





specifically states that Mr. Moroney was observed to spend four hours 
and fifteen minutes at the plumbing firm of James J. Moroney, 201 Tomp- 
kins Avenue, Pleasantville, New York, between the hours of 9:00 
A.M. and 6:00 P.M. What evidence or testimony is there to offer in 
support of the time of hours and minutes during which he was observed 


at that plumbing firm? 
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INSPECTOR BADER: Our only testimony could be concerned with, 
or specific as to the fact that we saw him on the steps of the plumbing 


firm discussing matters with persons. We couldn't, of course, hear what 
he was discussing but we would see him on the steps of the plumbing firm, 
which certainly, in our opinion was not postal business. 

MR. GALVIN: Inspector, can you testify as to what time you saw 
him on the steps on the date in question? 

INSPECTOR BADER: Unfortunately no. I don't have my pencil notes. 

*x eK a * cs 

MR. GALVIN: * * * Can you testify as to the basis for the state- 
ment in this letter which indicates that Mr. Moroney was observed spend- 
ing four hours and fifteen minutes at the plumbing firm, name and address ? 
- Was that your observation on the date in question ? 

INSPECTOR BADER: That was my observation on the date and 
times in question. 

MR. GALVIN: Inspector, if I understood your testimony correctly 
- and I may be wrong - I believe you testified to the effect that you observed 
him standing on the steps of the building of the firm for a period of time. 

I don't think you indicated it was four hours and fifteen minutes. You also 
testified to the effect that you saw him at other locations in the town. Was 
that during this alleged part of 4 hours and 15 minutes? 

INSPECTOR BADER: Yes, Sir, it was. 

MR. GALVIN: Inspector, is that correct? You contradict your 
previous statement to the effect that he was observed spending four hours 
and sixteen minutes at the firm of James J. Moroney. 

INSPECTOR BADER: Our statement shows 4 hours and 16 minutes 
at the building housing the Plumbing Firm of James J. Moroney, Incor- 
porated. To make the record specific, this time was not wholly devoted 
at the building housing the firm of James J. Moroney, Incorporated. 

This is the composite time that he was away from the Post Office. - I'd 
like the record to show, Mr. Galvin, if you will, I'm testifying from my 
memory. We had made some rather extensive notes on the exact times 
that he was at his plumbing firm or other places away from the Post Office. 





Tr 40 


Tr 41 
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I'd like it to be clearly understood that I don't intend to exaggerate, but 
it would be impossible for me at this moment to recall exactly what 


occurred on August 25, 1954 without my pencil notes. 
* ba aK * ! * 





MR. GALVIN: Inspector, am I correct in my understanding of your 
previous testimony then, that the language contained in the last sentence 
of charge No. 1 is not correct in that you did not observe Mr. Moroney 
spending four hours and sixteen minutes at the plumbing firm of James 
J. Moroney on August 25, 1954 between 9:00 A.M. and 6:00 P.M. ? 

INSPECTOR MYERS: May I answer that question? I wrote up that 
charge. The charge was taken from the exact pencil notes as to the time 





he spent at the building. You will find that there is time that we cannot 
account for. I don't know where Mr. Moroney was that'day. He was not 
at the Post Office or not at his own building. We do know where he was 
part of the time during the day, but your charge duotes exactly to 
the minute the time that you were observed at the building or you parked 
your car, went in the building and came out or you were observed on the 
steps, but it does include the time that you were at the offices of James 


J. Moroney, Incorporated. 





MR. GALVIN: Inspector Myers, were you participating in this ob- 
servation of Mr. Moroney during the period of time with Mr. Bader? 
INSPECTOR MYERS: That is correct. | 
MR. GALVIN: I don't believe, up to this point, my question has 
been answered. - If I understood Inspector Bader's testimony previously 
correctly, it would have indicated that the language in the last sentence 
of this charge was not correct, and that's what I'm trying to verify. 
INSPECTOR MYERS: I believe that you will find out that Inspector 
Bader did not write that letter of charges, that I wrote the letter of 
charges, - | 
MR. GALVIN: I don't think that it's material who wrote the letter 
of charges. I'm trying to determine whether the facts in the charges are 
correct. | 
INSPECTOR MYERS: The facts are that he spent 4 hours and sixteen 





| 
| 
| 
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minutes and that was taken from the basic notes of his operations for 
that day. There also was a time where he was out on the street. I cannot 
determine exactly what he did during certain periods of time. 

Tr 42 MR. GALVIN: Inspector, then am I right in assuming or stating 
now that the language of this last sentence in the first charge is not correct 
based on the testimony that Inspector Bader and yourself have to offer now? 
: INSPECTOR MYERS: Perhaps I didn't make myself clear, Mr. | 
Galvin, but the notes from the observations of Mr. Moroney were taken 
for that date for the time that he spent at his office, which was explicit, 
such as at 9:23 A.M., he reported to the Post Office, he left it at 11:00 
A.M., according to my or Inspector Bader's watch. I don't know which 
one it was. It was 11:00 A.M. that morning. He proceeded directly at 
that time to the firm of James J. Moroney, Incorporated. He then was 
observed going in the building and the elapsed time that day that he spent, 
to the best of our knowledge, - and I will say that you parked your car 
down at James J. Moroney, Incorporated, and when I say you, it's Mr. 
Moroney - and he would go in the building. He would spend extended 
times there. I do not know if he went out the back door, to tell you the 
truth. 

MR. GALVIN: Inspector, are you in a position to testify from your 


observation how long Mr. Moroney remained in the building from the time 


he entered after eleven o'clock? 

INSPECTOR MYERS: I do not have those notes available now. I 
will say that a time later he, wearing rubbers, left the building and went 
to a point on Iroquois, which is a short deadend street, and parked there 
for a period of time where he was observed and he then drove away and, 
to the best of my off-hand knowledge now, he disappeared until a period 

Tr 43 of time later when he was picked up, returning to James J. Moroney, 
Incorporated. He returned to the Post Office - 

MR. GALVIN: What time did he return to James J. Moroney, 
Incorporated? Do your notes show that? 

INSPECTOR MYERS: Our notes are not here now and I do not know 
the exact time he returned. 
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MR. GALVIN: With respect to any period of time that is spelled 
out in this 4 hours and 16 minutes, are you or Inspector Bader in a posi- 
tion to testify that he was performing other than official Post Office 
business. 

INSPECTOR MYERS: Would you repeat that question, please? 

MR. GALVIN: Yes. With respect to the cited period of 4 hours and 
16 minutes when he was supposed to be at the plumbing firm of James J. 
Moroney, are you or Inspector Bader in a position to testify that he was 
conducting other than official Post Office business outside of the Post 
Office? 

INSPECTOR BADER: No, we cannot testify as to what business he 
conducted at James J. Moroney, Incorporated. We didn't hear any of 
the conversation he had at that place. , 

MR. GALVIN: Inspector Bader, are youina position to testify as 
to whether he was conducting Post Office business anywhere else? 

INSPECTOR BADER: No, we cannot say anything in regard to that. 

* * *K * x 

MR. RESNICOFF: All right. Inspector Bader, now originally, as 
I understand, you testified that you saw Mr. Moroney at various streets 
and various places on August 25, 1954. Is that correct? 

INSPECTOR BADER: Yes, Sir. | 

MR. RESNICOFF: On Iroquois Avenue, I believe you mentioned, 
and one or two other Avenues in some other places that you mentioned. 
Is that correct? 

INSPECTOR BADER: That's correct. | 

MR. RESNICOFF of INSPECTOR BADER: - (Continuing) 

Q. And for how long a period of time was he at these places that 

you have referred to? A. Again I have to say that I don't have my orig- 


inal notes. 


@. You have no notes. You didn't bring them with you. A. Inspec- 


tor Myers had the entire file and I had nothing in my office at all, and the 
notes have not been brought here so therefore I cannot testify of any 
specific time and place where Mr. Moroney might have been on August 
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25th, September 2nd or September 22nd, 1954. 

Q. All right. Now, let me ask you this. - Mr. Moroney did not 
spend 4 hours and 16 minutes at the plumbing firm of James J. Moroney? 
A. I can only state again I'm reading from a report that we made. The | 
report was based on our notes that we made. The report shows that four 
hours and sixteen minutes was spent at the building housing the plumbing 
firm of James J. Moroney, Incorporated, and all I can say is that that is 
the correct time he spent at the place, and it was confirmed by Mr. Myers. 

Q. Did Mr. Moroney spend 4 hours and 16 minutes at the plumbing 
firm of James J. Moroney on August 25, 1954 between the ‘koers of nine 
and six o'clock? A. Again, I answer that question in the affirmative. 

The reason I do is because of the fact that it appears in our report, that 
he did spend that amount of time at the plumbing firm. 

Q@. Did you see him four hours and sixteen minutes at the James J. 
Moroney plumbing plant? A. Yes, Sir. 

Tr 46 Q. Yousawhim? A. Yes, Sir. 

Q. Where was he? On the steps of the building? A. We either 
saw his car parked out on the side of the building or saw him on the landing, 
on the top landing of the steps at the building. 

Q. Now, Inspector Bader, you know we're not interested in seeing 
his car. Anybody could be driving his car. - Did you see him for four 
hours and sixteen minutes on August 25, 1954 at the plumbing firm of 
James J. Moroney, 201 Tompkins Avenue, between the hours of nine and 
six o'clock? A. When you say "see", personally observe him, the answer 
would be no. He would enter his office where no observation as to whether 
he was inside or - 

Q. Wait a minute. Look, these questions - A. Well, I did answer 
the question by - 

Q. It's a categorical answer, either yesorno. <A. The answer is - 

Q. Did you see him for four hours and sixteen minutes? A. If you 
say, "see, as the word is described by Webster, I say no. 

Q. Did you observe him for four hours and sixteen minutes of the 

plumbing firm of James J. Moroney between the hours of 9:00 and - A. 
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I think see and observe are synonymous words. I say no. 

Tr 47 Q. So that the answer to that is that you did not observe them for 
four hours and sixteen minutes at the plumbing firm of James J. Moroney, 
Inc. ? A. The answer is no. I'd like to put in this point, Mr. Resnicoff, 
if I might, for the record - that we were ata vantage point at the firm of 
James J. Moroney, Incorporated. We saw him enter the building, we 
saw him leave the building, and we are presuming he! was in the building 
for four hours and sixteen minutes. ! 





Q. How many entrances are there to this building? A. As far as 
we know there are two. | 





Q. There are two. A. We don't know whether there is any rear 
entrance. We see two front entrances. | 

Q. Isn't there a rear entrance too? A. I say I don't know if there 
is a rear entrance. | 

Q. But you say there are two front entrances ? A. As far as we 
can see, there is a garage entrance and a stairway enters to an office. 

Q. Let me ask you this, Inspector. - Is Mr. Moroney a Postmaster 
of the First, Second, Third or Fourth Class? A. He's a Postmaster of 
the First Class. | 
Q. Is Mr. Moroney in the Field Service of the 'Post Office? A. Yes, 
Sir. | 


@. He is in the Field Service. A. It's called the Postal Field 
Service. | 


* * * x | * 
MR. RESNICOFF of INSPECTOR BADER: - (Continuing) 

Q. * * * Now, let me ask you this, if you know. - How many 
hours a day is Postmaster Moroney required to work ? A. Eight hours 
a day. | 

Q. How many days a week? A. At least five days a week; at least 
40 hours. : 

Q. And he is not required to work on Sundays. Is that correct? 


A. That's correct. 
Q. And he's not required to work on Saturdays if he puts in his 
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regular 8 hours for five days? A. There are no hours or times for a 
Postmaster. 

Q. In other words, a Postmaster of the First and Second Class 
is given - and correctly so - a large amount of discretion in the matter 
of absences and leaves. Is that correct? A. Postmasters are required 
to work at least 40 hours a week. 

Q. Atleast. A. The regulations provide 8 hours a day during the 
business hours of the day. 

x * * a * 

Tr 54. MR. RESNICOFF: Now, Inspector, a Postmaster of the First Class, 
Second and Third, of course, you've testified, is required to investigate 
complaints that may be made. Is that correct? 

INSPECTOR BADER: The Postmaster or his subordinates. We 
don't expect the Postmaster to go out on every complaint. 

MR. RESNICOFF: That's correct; that is correct. But there's 
nothing wrong if he does go to investigate complaints ? 

INSPECTOR BADER: That's correct. 

MR. RESNICOFF of INSPECTOR BADER: - (Continuing) 

x xe * * * 

Tr 55: Q. And in the absence of complaints, is there anything wrong with 
the Postmaster going out and checking on the length of time that a mail- 
man takes to make his delivery or to see fit to follow a mailman or a man 
picking up parcel post? A. Absolutely not. 
ok * % * % 

Q. And that means that therefore the duties of the Postmaster were 
taken outside the confines of the Post Office? A. That's correct. 

Q. Now is it also true that the Postmaster, particularly in this 
case, Mr. Moroney leaves the Post Office and he himself banks the money 
which is received by the various clerks in the Post Office? A. That's 
the proper procedure. 

Q@. And there is no set time for that? - In the exercise of his 
judgment, he goes when he wants. A. Well, there is aset time. If we 


say prior to the closing of the bank - prior to closing of the banking hours. 
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Q. But at any time he can do it as he sees fit? A. That's true, 
but - 





a * * * * 


Gi Se 56 Q. You don't know anything about it. All right. So that there are 
a number of things which keep the Postmaster away from his actual desk. 
Is that correct? A. Yes, Sir. 

Q. And it's also true - and you will so concede - that a Postmaster 
of the First, Second and Third Classes can be performing postal duties 
outside of the actual confine of the Post Office. Is that correct? A. That's 
correct. | 
n Q. It's also true, isn't it, that Mr. Moroney or any Postmaster, 

while coming into a Post Office, may be met by a number of people. 
This is a small village and they may be asking a lot of questions, and if 
3 he talks to them about rates, delivery and asking any questions, that is 
in the performance of his duties as a Postmaster. Is that correct? A. 
That's correct. | 
Q. Now when you say you saw him at various places on August 25, 

1954, the three or four corners that you mentioned, and I believe you said 
Tr 57 you have no recollection now as to the time actually spent at these 

various places. Is that right? A. That's correct. | 

Q. Now is the time spent there in addition to or in excess of four 





&: 


hours and sixteen minutes that appears in charge No. 1? A. Again, I 
do not have my original notes. I'd be testifying only in generalities, and 
I decline to answer the question for that reason. 
Q. So you mean you are not therefore in a position to answer that 
question? A. That's correct. 
Q. You wouldn't say that the various times that you saw him at 
wae these various places were not included within the four hours and sixteen 
minutes? A. Again, I have no original notes and I have no recollection 
of them. 
Q. Do you know what time Mr. - (Withdrawn) - Now, let me ask 
you this, Mr. Witness. - As I read the charges which you now admit 
there is some doubt as to the correctness of the statement, - A. Ido 
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not admit there is some doubt as to the correctness of the statement. I 
merely stated that as the charges appear in the letter to Mr. Moroney, 
they are exact from our notes. There is no doubt as to the correctness 
of the time specified when he was actually at the Post Office. 

Q. So that the doubt relates to those times when he was not at the 
Post Office? A. The doubt relates to the actual locations. 

Q. In other words, you have no doubt - you say there's no doubt 
with respect to the time that you mentioned in the Post Office, but there 
is the doubt as to the time that you saw him or that you observed him for 
four hours and sixteen minutes? A. There's no doubt as to the actual 
time that he entered the Post Office and left the Post Office. There is 
no doubt as to the time that he was away from the Post Office. When we 
Say observe or see, we cannot say he was in those places. We know he 
entered those places. 

MR. GALVIN: If I may interrupt, I think we may be prolonging a 
situation that cannot satisfactorily resolve itself during this hearing. I 
would like to suggest this and I think it's pertinent to the discussion, 
something that we cannot answer here. When this hearing is concluded, 


I would like to request the Inspectors jointly to furnish a second affidavit 


with a copy to Mr. Resnicoff in which you spell out the exact time which 


you observed him for the hours and minutes in question on that date. 

INSPECTOR MYERS: Mr. Galvin, I do not believe those notes are 
even in existence now. I can testify that those notes were taken and I can 
testify that the content of the charges was exactly to the hour and the 
minute from those notes, but frankly, I don't believe those notes are in 
existence. 

* * 2K * 

Tr 59 MR. RESNICOFF: - of INSPECTOR BADER 

Q. In other words, then, you will admit that you did not observe 
him for four hours and sixteen minutes at the plumbing firm of James J. 
Moroney between the hours of 9:00 A.M. and 6:00 P.M. on August 25, 
1954. A. I cannot say I actually saw him - 

Q@. For four hours - A. For four hours and sixteen minutes. 
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I'd like to point out that he entered the building and left the building four 
hours and sixteen minutes later. | 
Q. Four hours and sixteen minutes later, - A. From the time 
that he entered the building until the time he departed from the building. 
Q. Inother words, yousay, A. The total number of times. 
Q. In other words you say that on August 25, 1954, the time that 
he actually spent at the firm of James J. Moroney, Inc., on August 25, 
1954, between the hours of 9:00 A.M. and 6:00 P.M. was four hours 
and sixteen minutes. A. That's correct, Mr. Resnicoff. 
Q. Even though you didn't see him, that's the time that you say he 
spent at the plumbing firm of James J. Moroney. A. That's correct. 
Tr 60 Q. All right. Now, you say that he arrived at the Post Office at 
9:23 and left at 11:00 a.m. and then he returned to the Post Office at 
3:26 and departed at 4:22 and then returned at 4:41 and departed at 5:19. 
How much time do you say, according to these charges, did he spend at 
the Post Office? A. Three hours and one minute. 
Q. Three hours and one minute. - Will you please compute the time 
that you say that he was in the plumbing firm and the time that he spent 
in the Post Office. How much time was that? A. It)would be 7 hours 
and 17 minutes. ! 
Q. How many minutes is that short of 8 hours? A. It would be 
43 minutes. : 





Q@. Where was he in those minutes? A. Again, I have to say I 
don't have my original notes. The notes show specifically where he was 


and I'm in no position right now to tell you where he was in the 43 minutes 


remaining from the 8 hours. | 


Q. Don't you think it was important for you to preserve those notes ? 
A. I certainly do, Mr. Resnicoff. That was the first question I asked 
Mr. Myers when I talked to him the other day. The file was not in my 
possession. I've testified in court on a number of oceasions and minutes 


are vitally important and they should have been preserved. 


* * * * | * 


Tr 62 MR. RESNICOFF: * * * Mr. Moroney, when were you appointed 
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the Acting Postmaster of Pleasantville, New York? 

MR. MORONEY: August Ist, 1934, I took office. 

MR. RESNICOFF: And by whom were you appointed ? 

MR. MORONEY: Franklin D. Roosevelt, President of the United 
States. 

* * *x ci sd 

MR. MORONEY: That isn't exactly correct. I was appointed 
Acting Postmaster, temporary appointment, - = 2 = 

MR. GALVIN: The record already indicates that he was appointed 
Postmaster February 1935. 

% oa * * % 

INSPECTOR BADER: On August Ist, 1934, he was appointed 
Acting Postmaster. 

Tr 63. MR. GALVIN: Let's clarify the record now. - The Commission's 

record already indicates that Mr. Moroney entered on duty August 4, 


1934 as Acting Postmaster and that he was appointed Postmaster February 


18, 1935 and served continuously since that time. Will the Department 
representative stipulate that that information is correct? 
INSPECTOR MYERS: To the best of my knowledge, that is correct. 
MR. RESNICOFF: That statement is correct. Of course, I have 
before me the original Commission from Franklin D. Roosevelt, President 
of the United States, appointing Mr. Moroney as the Postmaster on the 
18th day of February, 1935, and Mr. Moroney, were you thereafter on 
June 22nd, 1939 again appointed Postmaster by President Franklin D. 
Roosevelt ? 
MR. MORONEY: Yes, Sir. 
a % * % * 
MR. RESNICOFF: All right. I just wanted the record to indicate 
that we're dealing with a man who has served the public and has held 
various offices of trust with distinction and that was the reason for it. 
Tr 64 I'll abide with the ruling of the Appeals Examiner. - All right, Mr. 
Moroney, now on August 25, 1954, you were the Postmaster of the 
Pleasantville Post Office. Is that correct? 
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MR. MORONEY: Yes, Sir. | 
MR. RESNICOFF: Now, Mr. Moroney, at about! 


thereto, was the Post Office Department considering anew building either 


that time or prior 


to purchase or for leasing? 
MR. MORONEY: Yes, Sir. | 
MR. RESNICOFF: And will you tell us the circumstances why this 
was considered by the Post Office Department ? i 
MR. MORONEY: Our quarters is inadequate to handle the business 
we're doing. We had written Mr. Kieb. - These are the official records 








of the Post Office Department. I have taken them from the files and left 
a note in the files. ! 
MR. RESNICOFF: I have before me a number of letters which, of 
course, have been addressed to Mr. Moroney by the Post Office Depart- 
ment. Some are dated January of 1954, February 1954, March 1954, 
June 1954, by Post Office Inspector Hartwell, wherein he indicates that 
he's going to come in to Pleasantville on Wednesday, June 23rd and will 
appreciate if Mr. Lane would meet with Mr. Moroney, He's anxious to 
receive your decision and "submit my report to the Department". Mr. 
Moroney, is this in connection with getting new quarters, this letter of 
June of '54? | 
MR. MORONEY: With getting quarters from Mr. Lane who is in 

the rear of our building. Mr. Hartwell prepared papers and submitted 
to me, but Mr. Lane would not consider giving him additional quarters. 

Tr 65 MR. RESNICOFF: I have a copy of the letter which is dated June 
25, 1954, signed by Mr. James J. Moroney, a two-page letter, which is 
addressed to the Assistant Postmaster General, Bureau of Facilities, 
Division of Post Office Quarters. I'm not going to read the letter, but 
just let me see - look at the first paragraph - ‘Due to the increased 
amount of parcel post, circular matter and first class mail handled at 





this office, we find it necessary to respectfully request that provisions 
be made for additional quarters to handle incoming and outgoing parcel 
post. This will enable us to expedite and handle the mail more efficiently." 
4 And then there's a reference made to the Reader's Digest alone and the 








| 
| 


| 
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number of copies. In January of '54, 150,000; April of '54, 350,000 - 

x ae a e * 

MR. RESNICOFF: All right. - Mr. Moroney, this letter, these files 
that you have shown me, are they with respect to a question of getting new 
quarters for the Post Office ? 

MR. MORONEY: Yes, Sir. 

MR. RESNICOFF: And where were you going looking for quarters 
for the Post Office? 

MR. MORONEY: We visited the warehouse of James J. Moroney, 
Incorporated. I visited the warehouse of James J. Moroney, Incorporated 
in connection with Mr. Hartwell and the employees of my office with the 
possibility of laying out that building if arrangements could be made to 
take it over as there seemed to be nothing other available in the community 
at that time. 

Tr 66 MR. RESNICOFF: Did you go to other sites and other buildings for 
the purpose of either buying or leasing for new quarters for the Post Office ? 

MR. MORONEY: Yes, Sir. 

MR. RESNICOFF: And were any of the other sites acceptable? 

MR. MORONEY: We had a number of sites, as time went on. We 
started this in June. 

MR. GALVIN: If I may interrupt, Mr. Resnicoff. I believe the 
record up to this point does indicate that there was a matter of investiga- 
tion for space. I don't think there's been any question raised by the De- 
partment representative that such investigation may have been made in the 
past. I would like to suggest, however, that since we're concerned with 
three specific dates that we confine ourselves to those three dates. 

MR. RESNICOFF: Unfortunately, Mr. Moroney has no record of 
August 25th now, but he is in a position to testify that about that time and 
prior thereto and after that date he went to various places and various 
sites and for purposes of looking for additional quarters for the new Post 
Office. 

MR. GALVIN: I recognize that, but I understood Mr. Moroney to 


answer my question in the affirmative to the effect that he was in a position 
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to testify concerning his activities on August 25th. 

MR. RESNICOFF: No, no. Then, I misunderstood you and so did 
Mr. Moroney. 

MR. GALVIN: Mr. Moroney, did you misunderstand my question? 

MR. MORONEY: Yes, Sir. By and large, in a general way we know 
at that time that we were terribly concerned with securing additional 
quarters for the Post Office Department. 

Tr 67 MR. GALVIN: Then, Mr. Moroney, you are not in a position now 
to personally testify to what you now remember your activities to be on 
August 25, 1954? 

MR. MORONEY: No, Sir, I did not keep a log of those days. I 
formerly kept a log but some of the employees got ahold of it and they got 
things I didn't want them to know. 

MR. RESNICOFF: You kept no notes of what you did on August 25th? 

MR. MORONEY: No, Sir. 

MR. RESNICOFF of MR. MORONEY: - (Continuing) 

Q. - Or August 23rd, September lst, or any other date? A. No, 
Sir. 

Q. So that you don't know where you were on August 25, 1954? A. 
Except that I was on Post Office matters and business. 

cd * * cg 

MR. RESNICOFF: The course that we want to show now is that - 
and it's conceded - any matter which relates to Post Office, Post Office 
business, and which would keep Mr. Moroney out of the Post Office is 
still Post Office business and all we can show is that - we want to show, 
is that about this time there was this question going on and as Mr. Moroney 
has indicated, that was a matter that was pressing and he might have been 
in or he might have been out of the office. He doesn't know, but he cannot 

Tr 68 definitely pinpoint where he was between the hours of 9:00 and 10:00 
and 1:00 and 2:00 on August 25, 1954, so that what we want to show is a 
general course of conduct in events happening at that time. It may be that 
Mr. Moroney was out of the Post Office on August 25, 1954. He may 
have been out for a half an hour, he may have been out for an hour, but 
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it's our position that any time he was out, he was out on Post Office 
business. 

MR. GALVIN: Mr. Resnicoff, do you feel that the record up to 
this point shows what you wish to show concerning charge No. 1? 

MR. RESNICOFF: Just about. Let me develop it a little more. 
Now, Mr. Moroney, is there any other type of postal business which keeps 
you out of the Post Office, out of the actual confines of the Post Office 
building structure ? 

MR. MORONEY: If we have complaints from patrons, I go out on 
them. I check - I might post-check parcel post deliveries. I could spot- 
check carriers, and so forth, complaints of any kind that I would go out 
on. Some boys stealing the mail boxes, some trifling thing that we might 
want to correct before I turn it over to the Inspectors. On advice from 
the Inspectors on previous occasions, those minor things that I could clear 
up, I should clear up and not call them in. 

MR. RESNICOFF: How about going to the bank? 

MR. MORONEY: I have made it a practice to take the money to the 
bank myself. I entered an arrangement with the Chief of Police at that 
time, who was a former FBI man, and rather than have a military escort 

or the Postal Department or carrying a gun myself - well, I hope 
this isn't for the public records - I have decided to take the money to the 
bank which I have done with - but there was an arrangement made with the 
Police Department that I was to have protection in certain sections, per- 
haps at the Bank and leaving the office, and it's only up two blocks that I 
had protection and I felt that was a better way to handle it and it remains 
that I have taken the money to the bank successfully during my tenure with 
the Post Office without any difficulty, 

MR. RESNICOFF of MR. MORONEY: - (Continuing) 

Q. Now, Mr. Moroney, what are your hours of duty at the Post 
Office? A. The hours that I have selected or that we talk about is from 
9:00 to 6:00. There's no - It's a 24-hour a day job. 

Q. 9:00 to 6:00. A. Yes, Sir. 


Q. And when you come in, on an average day, whether it be 
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August 25th or any other day, do you sometimes meet porte outside who 





ask you various questions? A. Yes, Sir. 
Q. Does that happen very frequently? A. Quite often. 
Q. Do you meet people, - this is a small village we're talking 
about. Is that correct? A. Yes, Sir. | 
Tr 70 Q. And you know practically everybody in the village and they know 
you. A. Yes, Sir. i 
Q. And both coming and going and from lunch or wherever you may 
be going, to the bank or checking on a route of some king, people stop you 
and talk to you. Is that correct? A. Yes. 
Q. And they ask you various questions concerning rates, delivery, 
parcel post, and anything else. Is that correct? A. | Yes. 
Q. Now, are you an officer - are you on the payroll of the James 
: J. Moroney firm? A. At the present time, I am on the payroll of James 
J. Moroney. 
Q. What position do you hold over there? A. I am President of 
the corporation. ! 
Q. All right. - Now, do you take any active part in this business? 
A. During the business hours of the Post Office Department, I do not. 
Q. Who runs the business? A. Mrs. Moroney, Mr. Muller, my 
son here, and there are different men who handle their special departments. 
Q. Now, on August 25th, 1954, did you spend 4 hours and 16 minutes 








at the plumbing firm of James J. Moroney, Inc., 201 Tompkins Ave., 
Pleasantville, New York? A. My answer would be no, Sir. 





Tr 7 Q. Did you at any time ever spend 4 hours and 16 minutes at the 
plumbing firm of James J. Moroney, Inc.? A. si tad the business hours 
> of the day you refer to, of course? 
mf Q. During the business hours of the day. A. I would say no, Sir. 
Q. How many entrances are there to the building of the James J. 
Moroney, Inc. ? A. There are three entrances in the front and one en- 
trance in the rear. 
Q. So that you can either enter the building from the front or from 


the rear or vice versa. Is that correct? A. Yes, Sir. 
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Q. And is it quite possible for someone to leave the building from 
the rear without being seen from the front? A. Yes, Sir. 

Q. Have you left the rear of the building on many occasions? A. 
Yes, Sir. | 
. Q. Here is a letter which is dated August 27, 1954 which you sent 
to J. Hartwell, Post Office Inspector. Is that correct? A. Yes, Sir. 

Q. And does this have to do with - you say, "We wish to advise you 
that we now believe a suitable location for temporary quarters for this 
year has been found?"' A. Yes, Sir. 

Tr 72 Q. And the letter went to a Post Office Inspector by the name of 
Hartwell. Is that correct? A. Yes, Sir. 

Q. And it’s dated August 27th, 1954. <A. Yes, Sir. 

Q. I show you a letter which is dated August 28, 1954 from the 
Post Office Department signed by J. W. Hartwell, Post Office Inspector, 
wherein he says, "Because I am on annual leave and will not return to 
the office until September 8th, it will not be possible for me to call at 
your office for discussion of the acquirement of temporary quarters for 
Post Office use before then, but just as soon as it can be arranged, I will 
visit Pleasantville for that purpose. Yours very truly, J. W. Hartwell, 
Post Office Inspector. - Did you receive such a letter? A. Yes. 

Q@. Was there anybody else you were negotiating with in the Post 
Office Department with respect to acquiring new premises for the Post 
Office ? 
* 
tr ts MR. RESNICOFF: Mr. Moroney, you did receive from the Post 
Office Department in Washington and from New York authorization and 
Tr 74 authority to go out and accept bids or negotiate with certain people 
subject to confirmation by the proper unit of the Post Office Department 


# * * * 


for the purpose of getting buildings ? 


MR. MORONEY: Yes, Sir. 
* * * * * 


MR. RESNICOFF: You definitely know that you may have been out 
to go to the bank. Is that correct? 


ph Gas. ‘ce 


45 
MR. MORONEY: That's correct, Sir. 


~ MR. RESNICOFF: Or you may have gone out to visit various com- 
plaints or to inspeet certain mailmen or parcel post collection. Is that 
correct? 


MR. MORONEY: Yes, Sir. 


MR. RESNICOFF: Or that you may have gone out on the question 
of getting a new building. Is that correct? 


Tr 75 MR. MORONEY: Yes, Sir. That was uppermost in our minds, of 
everybody. 


MR. RESNICOFF: At that time. 
MR. MORONEY: At that time; yes, Sir. 


MR. RESNICOFF: And all these letters bear the dates around that 
period of time? 


MR. MORONEY: Yes, Sir. 


MR. RESNICOFF: And again I ask you, did you on August 25, 1954, 
spend four hours and sixteen minutes at the plumbing firm of James A. 
Moroney, Inc. ? 


MR. MORONEY: No, Sir. 
MR. RESNICOFF: All right. 


: MR. GALVIN: Inspector, if you have any questions to ask of Mr. 
Moroney you may. 


INSPECTOR MYERS: Mr. Moroney, I understand, according to 
your testimony, that you go out to your various patrons and spend time 
¥: taking care of complaints. Is that correct? 


MR. MORONEY: If there are complaints that I can straighten up, 
Igo onthem. Yes, Sir. 


INSPECTOR MYERS: Did you take care of any complaints for the 


> Post Office at Pleasantville, New York on August 25, 1954? 
MR. MORONEY: Nothing that we have a record of, Sir. 
* * ae x bd * 
- Tr 79 MR. GALVIN: Inspector, can you testify as to the actual amount of 
‘ time or the hour or period of time during which you lost track of Mr. Moroney? 


INSPECTOR MYERS: I couldn't testify as to that exactly. 


MR. GALVIN: On the date of this observation, did either you or 
Inspector Bader visit the Post Office to determine from subordinate per- 
sonnel whether or not Mr. Moroney was officially out on business or 
whether he was out on personal business ? 


INSPECTOR MYERS: The nature of “ ativeseeena was that I could 
not go into the Post Office. * 
Tr 80 MR. GALVIN: Inspector Myers, with ess to the second Pree 
concerning the incidents which occurred on September 2, 1954, is there 
any additional evidence or testimony which the Department intends to 
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furnish to the Commission in support of that charge? 

INSPECTOR MYERS: The observations made on September 2nd, 
1954, were wholly my own personal observations. On that date, I kept 
the Post Office entrance covered and noted that Postmaster Moroney 

arrived at the building at 9:20 A.M. He departed at 10:37 A. M. 
and went to James J. Moroney, Incorporated, 201 Tompkins Avenue, 
Pleasantville, New York. During extended periods of time that day - I 
acknowledge that I do not know the activities of Mr. Moroney, but I do 
know and can testify that upon him departing from James J. Moroney, 
Incorporated, I, of necessity, being alone, had to go back to the Post 
Office and observe the time that he returned, which was 2:50 P.M. - 
wait, 2:10 P.M., I'm sorry. And he departed the second time at 2:50 P.M. 
He returned to the Post Office - and this again is from personal observa- 
tion - at 3:40 P.M., leaving at 3:47 P.M. He returned at 5:10 P.M., left 
at 5:25 and returned for the last time at 5:33 and departed two minutes 
later at 5:35 P.M. I can testify from my own personal knowledge as to 
the exact arrival and departure times from the Post Office on that day 
and from my own personal knowledge I can testify that he was followed 
over to James J. Moroney, Incorporated and that I observed him after 
he parked his car and entered the building for a total period of 2 hours 
and 5 minutes, that in my opinion he was in the building. That is all the 
testimony I can give on that. 

MR. GALVIN: Inspector, can you testify as to the time that Mr. 
Moroney entered the building of the firm of James J. Moroney, and the 
time that he left the building. 

INSPECTOR MYERS: Mr. Moroney entered the building of James 
J. Moroney, Incorporated at the Tompkins Avenue address after he left 
the Post Office at 10:37 A.M. He drove over to that location, and I cannot 
testify as to the exact time that he left that building and he returned. 

MR. GALVIN: Inspector, can you testify that you personally ob- 
served him during that period of two hours and five minutes when it is 
stated that he was at the firm of James J. Moroney? 

INSPECTOR MYERS: I can testify that I observed Mr. Moroney park 
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his car either adjacent or in front of James J. Moroney, Incorporated and 





go into the building. Whether or not he went out another door and departed 
unbeknownst to me, I cannot tell you. 
MR. GALVIN: Inspector, can you testify to your beceerat whether 
Mr. Moroney was conducting other than official Post Office business 
during this 2 hour and 5 minute period that's cited in the charges ? 
INSPECTOR MYERS: I cannot testify as to what business he was 
conducting during that 2 hours and 5 minutes, but I can testify that on that 
date he spent 2 hours and 21 minutes at the Post Office. 
* * * * x 
MR. RESNICOFF of INSPECTOR MYERS: | 
Q. Now, as I understand you say that he left at 10:37 and returned 
at 2:10. This is the charges. Is that correct? - to the Post Office. A. 
Will you bear with me a moment until I find the letter of charges? - He 
departed from the Post Office at 10:37 A.M. and returned at 2:10 P.M. 
Yes, Sir. 
Q. And at 10:37 you say he went to the firm of — J. Moroney? 
A. Yes, Sir. | 
Q. On Tompkins Avenue. Is that correct? A. | Yes, Sir. 
Q. And what did you follow him in, a car? A. . 
Q. And how did he go? By foot, by car, - A. 7 He went by car. 
! 





Yes, Sir. 


Q@. He went bycar. A. Yes, Sir. 

Q. And how far behind his car were you? A. ‘That would be various 
distances according to traffic. | 

Q. How much distance was there between the Post Office and the 
firm of James J. Moroney? A. Pardon me, I don't - 

Q. How much distance, in mileage? - How far would it be? A. I 
would say it would be approximately one-third of a mile. 

Q. One-third of a mile. - What time did he arrive at the James J. 
Moroney firm? A. It would be approximately at 10:40 A.M. 

Q. Did he spend any time on the steps of the building? A. That 
day I do not remember him spending any time on the steps of the building. 

Q. You say he went rightin. A. Yes, Sir. 
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Tr 84 | Q. And the next time you saw him was approximately two hours 
and how many minutes? A. Pardon me, just a moment. I saw him - I 
can testify as to the exact time I saw him return to the Post Office at 
2:10 P.M. Now, - 

Q. Yes, I understand that. Just try to answer my questions and 
we'll appreciate it. Now, the charges so indicated that he returned at 
2:10 P.M. Now you say at approximately 10:48 he got into the building 
of James J. Moroney, Inc. ? A. I would say it was about 10:40. I think 
about three minutes is what it would take to drive - 

Q. About three minutes. And the next time you saw him was 2 hours 
and 5 minutes later? A. I cannot answer that definitely, Mr. Resnicoff, 
because that was the total time that I observed him at James J. Moroney, 
Incorporated on that date. 

Q. Well, that's what I'm getting at. What do you mean you observed 
him and yet you didn't see him. It isn't clear in my own mind. A. Well, 
the reason for that is if a man drives a car up to a building and parks, 
goes in, and a period of time later he would come out of the building he 
had been in that building, in my opinion. Of course, I didn't see him 
right in the building. 

Q. All right. Soin other words - what I'd suggest, Mr. Inspector, 
is what you have to admit, you admit, so that we can get along with this. 

Tr 85 If you did not observe him for 2 hours and 5 minutes, please say so. 
Now, you're answering that you did not observe him for 2 hours and 5 
minutes. That's correct, isn't it? A. I did not observe Mr. James J. 
Moroney for a total period of 2 hours and 5 minutes, which elapsed from 
the time when he drove his car to the front of James J. Moroney, Incor- 
porated, Tompkins Avenue and went in the building until the time he came 
out. 

Q. Soin other words, you had the building under surveillance for 
2 hours and 5 minutes ? - The front of the building. A. That is correct. 

Q. So that from the time Mr. Moroney went in - as you say, at 
approximately 10:40, the next time you saw him was approximately 2 hours 
and 5 minutes. Is that right? A. I cannot answer that definitely as to 
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whether that was 2 hours and 5 minutes or whether there was two times 
that he went to that building because it depends on the trailing of him 
around the Post Office on that date. Perhaps you notice in the charge 
that he left at 3:47P.M. to return at 5:00 P.M. | 
Q. We'll come to that. Wait, I want to take one thing at a time. 

Now, you say you didn't see him leave the back of the building. You didn't 

see that. A. No, Sir. | 

Q. And did you know that there was a back entrance to the building? 

A. No, Sir. | | 

Tr 86 Q. You didn't know that. A. I never went to the back of the building. 
Q. And did you notice whether there were cars parked at the back 








of the building? A. Normally there are a number of ears parked around 
that building. | 

Q. What kind of a car was Mr. Moroney driving on that day? A. 
A green Chevrolet. | 


| 


Q. A green Chevrolet. - Now, on September 2nd, 1954, when you 
were conducting your investigation, you still did not disclose your identity 
to the employees of the Post Office. Is that correct? A. That is correct. 

Q. And so when you got in there, you couldn't actually determine 
as a fact whether Mr. Moroney was there or whether he was not there, 
looking from the outside. Isn't that so? A. I arrived at Pleasantville 
that morning at approximately 7:00 A.M. I kept the front of the building 





under surveillance and Mr. Moroney was not seen to enter or leave the 
Post Office. I can observe both the front and the back entrances. 

Q. Inspector, you're not answering my question. You've testified 
to that. All I'm asking now is that is it possible for you or for anybody 
else, being on the outside of the building and looking in to see whether 
Postmaster Moroney was in his office. A. In the Pleasantville Post 
Office? | 

Tr 87 Q. In the Pleasantville Post Office. A. I'm answering your ques- 
tion, but I will answer it by saying that from 7:00 A.M. approximately 
until 9:20 A.M. I kept the entrances to this Post Office building covered. 
I knew Mr. Moroney by sight. If he would have entered or left, I would 
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have recognized him. 

 Q. All right, now will you answer my question, Inspector. A. He 
did not enter or leave between 7:00 and 9:20 A.M. 

Q. I didn't ask you that. You put your answer in. - NowI want to 
know would you agree with me that somebody on the outside merely looking 
in cannot tell whether Mr. Moroney was in his office or not. That's true, 
isn't it? 

MR. GALVIN: Mr. Resnicoff, I'm wondering if you're not laboring 
a point that doesn't seem material. As I understand the record and the 
information in the charge, it's to the effect that the Inspector observed 
Mr. Moroney go into the building, the Post Office building and leave at 
certain times. Whether Mr. Moroney was in his own office in the building 
I don't think is significant or important. 

MR. RESNICOFF: Well, the point is this. - The charges are not 
clear. That's why I raise the specificity. It says, for example, he ar- 
rived at 9:20; he departed at 10:47, returning at 2:10. I want to know 
what happened between 10:47 and 2:10. The charges should relate where 
and when. 

MR. GALVIN: I understand, Mr. Resnicoff and I think that the 
Inspector's testimony was to the effect that he could observe both the 
front and back of the Post Office, that he did observe - 

MR. RESNICOFF: He did not come in before 9:20 - 

MR. GALVIN: And that he left at a certain time. 

MR. RESNICOFF: All right. Now, on the question of returning, 
it’s quite possible from what I understand from the physical setup of the 
Post Office - not quite possible, but that it is impossible for anybody on 
the outside of the building to know whether or not Mr. Moroney was in 
his office. 

MR. GALVIN: I don't think that's what we're concerned with. The 
language of the charge says that Mr. Moroney entered the building at a 
‘certain time and left at a certain time. Whether he was in his office or 
somewhere else in the Post Office, I don't think is material. The Inspec- 
tor testified that he saw the front and the back of the building. He had 
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opportunity to observe both exits. Is that right, Inspector ? 
INSPECTOR MYERS: That is correct. | 

MR. RESNICOFF of MR. MORONEY: 


Q. Mr. Moroney, is it possible for someone, being on the outside, 


merely looking in the building to determine whether or'not you are or 

are not in your office? A. It is not possible. | 
MR. GALVIN: Mr. Resnicoff, it seems to me we're getting back 

to the same thing. ! 
MR. RESNICOFF: All right. I just wanted to get that in. 

Tr 89 MR. GALVIN: Instead of asking a question as to whether or not 
he could be seen in his office, whether or not someone on the outside 
could observe him entering or leaving the building might be material. 

MR. RESNICOFF of MR. MORONEY: 


* ak * * | *x 


' Tr 90 Q. Now, on September 2nd, 1954, did you keep/a record of where 


you went and who you saw and who you spoke to on that day? A. No, Sir. 
Not for the entire day, but I have this marked as Thursday. I don't know 
whether anyone can identify whether that day is Thursday or not. 
INSPECTOR MYERS: I believe we'll acknowledge that it is Thurs- 
day. I think we checked that once before. | 
MR. MORONEY: Well, if it's Thursday from the hours you're just 
discussing, I attended Rotary. I have a perfect attendance at Rotary for 





the past 25 years. I'm a Past President of Rotary. I have my pin up 


there if you want to see it. I was trying to show it to you. 
| 


* * ah: * | * 
Tr 91 MR. RESNICOFF of MR. MORONEY: 
* * x | ‘ 


Q. Now, do you deny that you spent two hours and five minutes 
at the firm of James J. Moroney, Inc., under the hours of 9:00 A.M. and 
6:00 P.M. on September 2nd, 1954? A. Yes, Sir. | 
Tr 92 Q. Now, on September 2nd, 1954, was the Post Office Department, 
through you, as your representative, still looking around for a site for 





larger quarters for the Post Office ? 
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* * *x * * 

MR. RESNICOFF: Mr. Moroney, are you in a position to tell us 
definitely what places you went to on September 2nd, the people that you 
saw and the various sites? - In other words, if you - have you got a diary 
of what you did on September 2nd, 1954? 

MR. MORONEY: No, Sir. I picked out the hour of Rotary because 
this Thursday I was at the Rotary meeting. 

* a * x x 

MR. GALVIN: The reason I asked the question is this. - The lan- 
guage of the charge would indicate that he was observed spending 2 hours 
and 5 minutes at the firm between the hours of 9:00 and 6:00. Now, be- 
tween the hours of 10:37 A.M. and 2:10 P.M. we have a total of approxi- 
mately three hours and thirty minutes, which is 1 hour and 25 minutes in 
excess of the time that he was apparently observed at the plumbing firm. 
Can you account for that difference? 

INSPECTOR MYERS: I believe that we can very well because of 
times later in the day. In other words, when he would leave the Post 
Office later that day, Mr. Galvin, I would follow him then to the firm of 
James J. Moroney, Incorporated. I would observe him until he left the 
firm and then I would have to return to the Post Office to keep the front 


or back under surveillance. That would determine the exact time he would 


return. In other words, I was much more interested in the time he spent 
at the Post Office than of any other thing. That is particularly true since 
the regulations of the Postal Manual require that Postmasters or officers 


of the First Class shall devote not less than eight hours during the business 


part of the day to the conduct of their officers. 

MR. GALVIN: Inspector, now I'd like to ask you the same question 
concerning this date as I did concerning August 25th, and that is whether 
or not during your period of inspection or Gbservation you had occasion 

to visit the Post Office and ask any of the subordinate personnel 
where the Postmaster may have been outside the office,. whether he was 
on official or personnel business ? 

INSPECTOR MYERS: No. Of course, I, because of the nature of 
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the investigation, could not make my presence known at Pleasantville. 

x x * * ok 

INSPECTOR MYERS: Perhaps I would like to ask Mr. Moroney 
a question, - Mr. Moroney, do you use the rear entrance to the Post 
Office building often? 

MR. MORONEY: Occasionally. 

INSPECTOR MYERS: How often do you do that? 

MR. MORONEY: I wouldn't have a recollection. It would be quite 
difficult to say. : 

INSPECTOR MYERS: When you arrive at the building in the morn- 
ing with the automobile and it apparently is the first time, would you 
have previously been in the building by way of the rear entrance ? 

MR. MORONEY: I could be in the building. I sometimes go in 
there at seven o'clock in the morning. It depends on if there's something 
I'm suspicious of or something I want to check I go in at six o'clock in the 
morning or five o'clock or any hour. | 

ME a * * | * 

INSPECTOR MYERS: What are the various doors in the Post Office 
building? There is a front entrance, I understand. Is that correct? 

MR. MORONEY: Yes, Sir. | 

INSPECTOR MYERS: There's a side entrance where mail is brought 


MR. MORONEY: Yes, Sir. | 
INSPECTOR MYERS: You're speaking about a rear door. - What 
is the use of that door? 
MR. MORONEY: Well, it's an entrance to the building, an entrance 
and exit. | 
INSPECTOR MYERS: An entrance and exit. An exit for employees? 
MR. MORONEY: For employees. Ohyes. _ 
INSPECTOR MYERS: Are there any other entrances to the building ? 
MR. MORONEY: Well, the gallery, of course. | That's in the rear 
of the building. | 


INSPECTOR MYERS: That is in the rear of the building. 
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Tr 97 INSPECTOR MYERS: The observation I had was of the front door 
and the side door and if there is an error in that observation, I would 
like to correct that. 

MR. GALVIN: In other words, your testimony now is that he may 
have entered and left by the rear entrance and you would not have seen 
him ? 

INSPECTOR MYERS: If he did do that, I would not have seen. That 
is correct. 

H * * * x 

Tr 99 MR. GALVIN: Inspector Myers, did you participate in the obser- 
vation on September 22, 1954? 

INSPECTOR MYERS: Yes, I did. 

MR. GALVIN: Can you testify to your knowledge as to what you ob- 
served ? 

INSPECTOR MYERS: On September 22nd, 1954, I observed Mr. 
Moroney drive up and enter the office at 11:03 A.M. and depart at 11:40 
A.M. The reason that is definite is because I stayed at the Post Office 
building that day. 

MR. RESNICOFF: I didn't get that. 

INSPECTOR MYERS: The reason I know that I observed the entries 
and the exit from the Post Office building was that I observed that personally 

Tr 100 on that day. Again, for the sake of brevity, the observations were 
made in the same way they were on the previous dates if that is all right 
with you. 

MR. RESNICOFF: Yes. From the front and the side where the 
loading platforms were in the rear, and that you had no view of the rear, 


just the front and the side? 

INSPECTOR MYERS: On the remaining part of some of the activities, 
I believe Inspector Bader can give you personal testimony with regard to 
that. 

MR. GALVIN: Inspector Myers, is it intended that your testimony 
now is to the effect that you did not participate in observing Mr. Moroney 
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at the building firm? 

INSPECTOR MYERS: On September 22, 1954, we, with the use of 
two automobiles, kept one at the building firm and one at the Post Office. 
While on occasion we talked with each other, in general the observations 
at the Moroney and Company building firm could best be described by 
Inspector Bader, while I can testify with regard to Mr. Moroney's ob- 
served coming and going from the Post Office. 

MR. GALVIN: In other words, Inspector Myers, you're testifying 
to the effect that you did not observe Mr. Moroney at the building firm 
on that date ? 

INSPECTOR MYERS: The majority of that is correct. It is possible 
that I observed him on one or two occasions. However, I spent that day 
chiefly at the Post Office and whenever there was any question of any kind 
arising as to where Mr. Moroney was I was back at the Post Office waiting 
for him to return. 

Tr 101 MR. GALVIN: In order that the record can be’ clear, at such times 
as you may have observed him at the building firm, was that in company 
with Inspector Bader? | 

INSPECTOR MYERS: It would have been in company with Inspector 
Bader at that time or if I drove over there at that time, it would be so 





that we were parked fairly close together. | 
MR. GALVIN: Inspector Bader, would you testify to what you may 
have observed on that date? Specifically, times and any activity that you 
personally observed. 
INSPECTOR BADER: Again I have to reply upon the report for the 
exact time. My original notes are not here and I don't know whether 
they're available or not, but according to the report that was made I had 





tailed Mr. Moroney, seen him go into his place of business, make a 
collection into James J. Moroney, Incorporated, although I know he's 
the President and works there too. | 

MR. RESNICOFF: What do you mean works ? : 

INSPECTOR BADER: Well, he gets paid anyhow. As related, Mr. 
Moroney was observed at 2:50 p.m. to arrive at his place of business, 
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from which he - 
| MR. GALVIN: When you say observed, Inspector, you mean you 
observed him? 

INSPECTOR BADER: I observed him to enter his place of business 
at 2:50 P.M. He left in his car at 3:03 P.M. and went to a residence on 
Manahagen Road or Manahagen Avenue and he picked up a man dressed 
in working clothes. At 3:15 P.M. he and this man stopped at a construc- 
tion job. I think it was on Manville Road. He let the workman off and 

Tr 102 after staying at this place until 3:37 P.M., he had a roll of blue- 
prints in his hand. Then at 3:42 P.M., Mr. Moroney stopped his car in 
front of the Village Clerk's Office with this role of blueprints and went 
upstairs. As a matter of fact, he had parked his car in a metered zone, 
placed the sign which he had inside of his car, U. S. Post Office, Official 
Business, J. M., on the windshield. He left the office of the Village 
Clerk, returned to the firm of James J. Moroney, Incorporated at 4:09 
P.M., where he stayed until 5:05 P.M. and then left for home. Those 
are personal observations and those are the exact times taken from my 
original notes. 

MR. GALVIN: Inspector, much of the statements which you now 
testify to is information which is not contained in the language of the charge. 
The language of the charge would indicate that Mr. Moroney was observed 
spending 3 hours and 15 minutes at the firm of James J. Moroney between 
9:00 A.M. and 6:00 P.M. Can you identify or testify now as to when that 
3 hours and 15 minutes was? 

INSPECTOR BADER: Again, I do not have the original notes. I 
don't have the exact time he entered the firm of James J. Moroney, Incor- 
porated nor departed from it. 

MR. GALVIN: Is it your knowledge that the recitation of the activities 
between 2:50 P.M. and 5:05 P.M. includes the time that was included in 
the letter of charges, or is that something in addition to? 

INSPECTOR BADER: No, that's included. It's included in this full 
day of work, and it takes in his total time in the Post Office. 

Tr 103 MR. GALVIN: In other words, although the language of the charge 
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says that he spent 3 hours and 15 minutes at the firm building, the actual 





facts are that you observed him away from the firm building at these 
various points that's spelled out in this affidavit? - Do you follow me? 

INSPECTOR BADER: Let me get this clear, Mr. Galvin. 

MR. GALVIN: The letter of charges states that Mr. Moroney was 
observed spending 3 hours and 15 minutes at the firm building. In the 
affidavit which you and Inspector Myers furnished the Commission you 
recite that he went to various places between 2:50 P. M. and 5:05 P.M., 
when he went home. Now, my question is is the elapsed time between 
2:50 P.M. and 5:05 P.M. part of the three hours and fifteen minutes that's 
referred to in the letter of charges ? | 

INSPECTOR BADER: I cannot say whether it is or not. I do not 
have any original notes and I'm ata loss to give the specific time at the 
Post Office and I - | 

MR. GALVIN: I'm not asking about the specific time at the Post 
Office. I'm speaking of the 3 hours and 15 minutes away from the Post 
Office. | 

INSPECTOR BADER: That's again within our notes and I have no 
way right now of telling you exactly what number of hours was spent at 
the firm. | 

MR. GALVIN: One more question, Inspector Bader. Can you 





testify, to your knowledge, whether or not Mr. Moroney was conducting 
other than official Post Office business when he was away from the Post 
Office? | 
INSPECTOR BADER: Well, from my own knowledge, the fact that 
he took one of his workmen and went to a construction job, secured a roll 
of blueprints would certainly not be official Post Office business. 
MR. GALVIN: Is that the entire basis for your conclusion, Sir? 
INSPECTOR BADER: That's right. | 
MR. GALVIN: Except for that one period of time when he took the 
workman to a certain job, can you testify as to whether or not he was 
away from the Post Office on official or personal business during the bal- 





ance of the period? 
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INSPECTOR BADER: I cannot testify to that. The only thing we 
have to rely upon was the fact that it appeared unusual to us that on per- 
fectly clear days that the Postmaster would be wearing rubbers which 
I'm certain was marked up with mud, which would be prevalent at construc- 
tion jobs, and there'd be no reason - 

* * * * x 

Tr 105 . MR. RESNICOFF: Now, Inspector Bader, let's see if we can get 
this thing clarified a little bit. - Now, in the first place, the charge - 
which is important - states very plainly that on this date - to wit, Septem- 
ber 22nd, '54, you were observed - meaning Mr. Moroney - to spend 3 
hours and 15 minutes at the firm of James J. Moroney, Inc., at the address 
stated, between the hours of 9:00 A.M. and 6:00 P.M. - Now, I ask you 
whether or not you observed Mr. Moroney at that place for 3 hours and 
15 minutes, and the answer is either yes or no. 

INSPECTOR BADER: I observed him and Inspector Myers observed 
him. 

MR. RESNICOFF: Was it at this firm ? 

INSPECTOR BADER: At the firm of James J. Moroney, Incorpor- 
ated, 201 Tompkins Avenue. Yes. 

MR. GALVIN: Inspector, I think you're stating now something you 
didn't state in answer to my question. 

INSPECTOR BADER: Well, as I said before, we observed him 
entering the firm of James J. Moroney. We observed him leaving the 
firm of James J. Moroney, Incorporated. 

MR. RESNICOFF: What time did you observe him enter the firm 
of James J. Moroney, Inc. ? 

Tr 106 INSPECTOR MYERS: I believe, Mr. Galvin, that I can answer 
that in one sentence and it is exactly what happened. Following the ob- 
servations of Mr. Moroney, I took all of our worksheets and totalled the 
time, taking the exact time, as I described in connection with a previous 
charge. Now, I did this alone. I did not do that with Mr. Bader. I did 
that in the office at Jamaica, but the actual time that he spent at the build- 


‘ing was that that was noted in the charge. It is not the time that he spent 
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away. In other words, if he came to the James J. Moroney, Incorporated 
and spent ten minutes there, according to our notes, he was put down for 
ten minutes there. If it would be five minutes, it would be five. If it 


was an hour, it would be an hour. Those were totalled for the day as the 





time that he spent at the building. The time that he spent away from the 
building is something that is in addition to the - let's see - Do we have 

the letter of charges? - Can I see that again. - The time that Mr. Moroney 
spent at the office of James J. Moroney, Incorporated, as stated in charge 
No. 3, 3 hours and 15 minutes, would be the total time that the notes 





showed that he stayed there at the time the letter of charges was written 
and that was taken from the compiled data from Mr. Moroney’'s activities. 
MR. RESNICOFF: All right. Now, I still didn't get a clear answer 
to my question. Did Mr. Moroney spend 3 hours and 15 minutes at the 
firm of James J. Moroney? | 
INSPECTOR MYERS: I can answer this part of it, and that is, the 
notes definitely stated he spent exactly 3 hours and 15. If it was 3 hours 
and 14 - | 
Tr 107 MR. RESNICOFF: At the firm. 
INSPECTOR MYERS: That is correct. 
MR. RESNICOFF: All right. | 
MR. GALVIN: Inspector, I don't think that you can properly answer 





that question if you were not the one who was observing him. If your in- 


formation is taken from Inspector Bader's notes, and he was the man that 





had made the personal observation, I think he's the proper man to testify 
to it. | 

MR. RESNICOFF: That's correct, Mr. Galvin, 

INSPECTOR BADER: I'd like to make this point clear. - Our notes 
show the exact time that he went to various places, construction places, 


residences, his firm, and the Post Office. We are not now in a position 





to give the exact time that he arrived at his place of business or what 
time he entered the building. We are only ina position now to show the 
exact times away from the Post Office and we couldn't now tell you with 
all sincerity and probity what time he entered the place - 
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MR. RESNICOFF: All right. Now, to recapitulate, you are not 
now in a position to tell me what time of the day on September 22nd, 1954, 
he entered the firm, the building firm of James J. Moroney on Tompkins 
Avenue on September 22nd, 1954? 

INSPECTOR BADER: That's correct. 

MR. RESNICOFF: You don't know. 

INSPECTOR BADER: That's correct. 

MR. RESNICOFF: Now, is the statement in the charges that he 
spent 3 hours and 15 minutes at the firm on that day between the hours 
of 9:00 and 6:00 correct? 

INSPECTOR BADER: Yes, Sir, that's correct. 

MR. RESNICOFF: You observed him for 3 hours and 15 minutes 
at that time? 

INSPECTOR BADER: Yes, Sir, we observed him for 3 hours and 
15 minutes, which is the composite time of the entire day. He might have 
been - 

MR. RESNICOFF: You're not answering my question. 

INSPECTOR BADER: Well, I said yes. The answer to that question 


is yes. 


MR. RESNICOFF: The answer is either yes or no. - Did you observe 


him at the building of James J. Moroney on that date between the hours of 
9:00 and 6:00 for 3 hours and 15 minutes ? 
INSPECTOR BADER: That's correct, we did. 
MR. RESNICOFF: We did or you did? 
INSPECTOR BADER: Well, I did part of it and Inspector Myers 
did part of it. 
MR. RESNICOFF: Well, now, you were operating with two cars 
on that day. Is that correct? 
INSPECTOR BADER: That's correct. 
MR. RESNICOFF of INSPECTOR BADER: - (Continuing) 
Q@. Inspector Myers was stationed near the Post Office. A. That's 
correct. 
Q. And what did he do? He drove over to where you were? A. He 
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would sometimes drive over there or I would stay at the Post Office. It 
was a combination - | 

Q. So there were times when neither one of you were at the build- 
ing. A. Well, we would either be at the building or at James J. Moroney, 
Incorporated. | 


Q. So there were times when neither one would - neither one of 
you were at the Post Office then? A. Well, that would have to be true. 





Q. There's no question about that because you say he came to you 
and sometimes you went to him. All right. Now, you admit that you were 
not in a position to determine whether anybody left the rear of the firm 
building of James J. Moroney? A. That's correct. 


Q. So that it was quite possible for him to leave and you not see 





him? A. That's correct. | 
Q. And it's quite possible, of course, that while Mr. Myers came 
over to you he might have left and gone to the Post Office? A. That's 
correct. | 
Q. And by the same token when you went to the Post Office it might 
very well have been that he might have left the building and you weren't 
there to see him. That follows too, doesn't it? A. It's logical to follow 


that way. ! 





Q. That's correct. All right. - Now, in other words, as I under- 
stand you say that he spent-the three hours and fifteen minutes was the 
composite time that you watched him. Is that correct? - while he was 
away from the Post Office? A. While he was at the firm of James J. 
Moroney, Incorporated between the hours of 9:00 A.M. and 6:00 P.M. 

Q. Now how about these other periods of time that you mentioned 
that you say he went to some place where some work was going on? - Is 
that kind of time included in the 3 hours and 15 minutes? A. Again, I 
have to beg off. I don't have my original notes. I don't know the exact 
time. | 


Q. You're not substantiating the charges. We'can't- <A. The 





charges that we substantiate are the fact that he was at the firm of James 


J. Moroney, Incorporated for 3 hours and 15 minutes. 
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Q. Now, I ask you whether the times that you saw him - as Inspec- 
tor Myers testified - picking up somebody, allegedly, or going to a con- 
struction place, was that time - is that time included in the 3 hours and 
15 minutes? A. Well, that's the time I sawhim. As a matter of fact, 
Mr. Moroney was observed at 2:50 P.M. to arrive at James J. Moroney, 
Incorporated. He left his car and at 3:03 P.M. went to a residence, and 
it's my recollection it's on Manahagen Road. 

Q. Soin other words, you did not observe him at the building of 
James J. Moroney for 3 hours and 15 minutes? A. Inspector Myers 
wrote this report and I presume now that he took this from the time he 
was at the building. I'll let him answer that question. I can't answer 

Tr tk, that question and be truthful about it. I wouldn't know. I haven't 
got my original notes. I can only testify as to what appears in this report 
- I'm testifying from what's in the report at the times and what my recol- 
lection is. 

Q. Well, in other words, what I'm getting at is this. I don't want 
to conceal my position. It's very simple, it’s obvious. - We go by the 
letter of charges. We don't go outside the charges. Now, in the charges, 
statement has been made, which we are here to defend, no more, no less, 
the charges. - You say that Mr. Moroney, you were observed to spend 
-$ hours and 15 minutes at the firm of James J. Moroney. Now that doesn't 
say there that he went anywheres else, that he went to a construction job. 


‘Now, what I want to know - and it's quite obvious - is whether the addi- 


tional time is included in the 3 hours and 15 minutes. A. I think you 
ought to let Inspector Myers answer that question. 
Q. I don't care who answers it. A. He took this from the notes 
and I'd have to rely upon him with regard to whether the 3 hours and 15 
minutes was the time devoted at James J. Moroney or whether it's the 
composite time at the building of James J. Moroney plus his other stops. 
Q. That's what we're getting at. 
Tr 112 INSPECTOR MYERS: The time given was the composite time spent 
at James J. Moroney, Incorporated. That was taken from the basic notes 
made during this investigation. 





| Tr 113 
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MR. RESNICOFF: In other words, you say tha 








ti he was observed 


to spend 3 hours and 15 minutes at 201 Tompkins Avenue? 


INSPECTOR MYERS: That is correct. 


MR. RESNICOFF: I believe you said he entered the firm of James 


J. Moroney at what time, 2:57? 
MR. GALVIN: 2:50. 
MR. RESNICOFF: 2:50. 


- Is that correct, Inspector, 2:50? - 


I 
! 
| 


Now, 


if he entered the firm of James J. Moroney at 2:50 and you say he was 


observed there, is that correct, for 3 hours and 15 minutes, then how 


could you possibly say that at 3:03 he went to some residence, at 3:37 he 


went somewheres else, and at 3:42 he was in the Vill 
if you say he was observed for 3 hours and 15 minute 


Avenue ? 


age Clerk's office 
$ at 201 Tompkins 


INSPECTOR MYERS: That is very simple because he was at Tomp- 
kins Avenue prior to reporting to the Post Office on that morning. 


INSPECTOR BADER: I wonder if I can answer 


was - 


clear at all. Now it's all confused again. 


MR. RESNICOFF: Just a minute; just a minute. 


that question? - He 


Now that isn't 





INSPECTOR BADER: If I might, Mr. Resnicott, I'd like to clear 
up a point. We brought out the fact that he was at the plumbing firm of 


James J. Moroney, Incorporated for 3 hours and 15 minutes. 


hours and 15 minutes was not between 2:50 P.M. and| 


occurred prior to 2:50 P.M. and prior to the time he 


Office. You will recall that he reported at the 


This 3 

the later time. This 
‘reported at the Post 
Post Office on Sep- 


tember 22nd at 11:03 A.M. He was at the building firm of James J. Mo- 
roney, Incorporated prior to 11:03 A.M., which formed the basis for the 


composite 3 hours and 15 minutes at the firm. 
MR. RESNICOFF: Then why didn't you testify 
when he first got there and you said 2:50 P.M. 


so. I asked you 





INSPECTOR BADER: I didn't testify to that, Mr. Resnicoff. I 
merely related his activities from 2:50 P.M. up to and including 3:42 P.M. 


when I went with him - unbeknownst to him of course - from one area to 
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the building at 201 Tompkins Avenue to an address on Manahagen Road, 
where he picked up a workman, to another address on Manville Road on 
a construction job. That's whatI testified to. The 3 hours and 15 min- 
utes are the composite time at the James J. Moroney exclusive of the 
time subsequent to 2:50 P.M. 

MR. RESNICOFF: What time was it that you first saw Mr. Moroney 
on September 22nd, 1954? 

INSPECTOR BADER: Again, I do not recall. I don't have my orig- 
inal notes. 

MR. RESNICOFF: In the morning or in the afternoon? 

INSPECTOR BADER: It was in the morning, I'm sure. 

MR. RESNICOFF: Do you remember what time? 

INSPECTOR BADER: I could not give you the exact time. 

MR. RESNICOFF of INSPECTOR BADER: - (Continuing) 

Q. You didn't pick him up when he left his house that morning, did 
you? A. We might have. We did it the first morning so we might have 
on the morning of September 22nd. 

Q. You mean you might have but you're not sure; you didn't put it 
down. A. Well, I did put it down in my original notes but they disappeared 
apparently. 

Q@. When he went to these various places, who followed him, you 
or Inspector Myers? A. I followed him. 

Q. Inspector Myers was not with you? A. At that particular point « 
from 2:50 P.M. 

Q. He was or was not with you? A. He was not with me. 


Q. Where was he? A. He was at the Post Office, I presume. 


I'll let him answer that question himself. I think he'd be more qualified. ‘ 


Q. So from the 2:50 that you speak of Inspector Myers was not 
following him. Is that correct? - for the rest of that afternoon? A. That's 7 
correct. From 2:50 P.M. up to and including 4:09 P.M. - up to and in- = 
cluding 5:05 P.M. - 

Q. He was not with you. A. That's correct. 


Q. And then Inspector Myers signs an affidavit wherein he relates 
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the facts from personal knowledge, that he observed these various things 
from 2:50, 3:03, 3:15, 3:37, 3:42 and 5:05. A. Is that the joint affidavit 
that we both signed you're referring to? | 
‘ Tr 115 Q. We have no knowledge of that. A. I mean is that - Frankly, I 
didn't write the affidavit myself. That was prepared by the Civil Service 





Commission and - | 

Q. Wait a minute. You're not trying to blame it on the Civil Serv- 
ice Commission now. - The affidavit was signed by Myers. As a matter 
of fact, he signed it first, and then it was sworn to and you signed it. A. 
You might, Mr. Resnicoff, accuse me of planning a bum affidavit, too, 
because there are times in there which I couldn't testify to. 

Q. Well, as an Inspector, - A. Aside from that. 

Q. All right, aside from the fact that you are an Inspector, you 
certainly shouldn't sign an affidavit unless you know from your own personal 
knowledge because as the situation stands, it's confusing as is and now it's 
misleading. A. I've had enough experience in court, Mr. Resnicoff, to 
know that affidavits of a joint nature like that are highly unsatisfactory. 





Q. I agree with you, especially where the person doesn't have per- 
sonal knowledge. You can mislead anybody who reads it. I mean, if you 
look at this you would assume that Inspector Myers was there with you at 
every minute of the time. A. Well, I absolutely agree. I've had consid- 

' Tr 116 erable experience in testifying in Federal Court and I've handled 
many, many criminal cases. I agree the affidavit is not a substantial one 
and it shouldn't have been signed. ! 

MR. GALVIN: What prompted the joint affidavit? 
INSPECTOR BADER: That was something I have no control over. 

The Civil Service Investigator came out to see Inspector Myers in Jamaica 


and prepared an affidavit there. As a matter of fact; when I signed the 





. affidavit it was on the basis of Inspector Myers telling me that that was 
the actual facts that appeared in our notes. As a matter of fact, the Civil 
Service examiner met me in Port Washington and based on what Inspector 
Myers said, I signed the affidavit. He's a Federal Inspector. 

MR. GALVIN: Maybe I should ask the question of you, Inspector 
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Myers. - What prompted the joint affidavit? - Obviously, the Commission 
investigator did not have this information before he contacted you. The 
- information was obtained from you one way or another. Now, what prompted 
the joint affidavit? Was it his suggestion, your suggestion, or what? 
INSPECTOR MYERS: The affidavit was requested by the investigator 
_ from the Civil Service Commission. I cannot say whether or not he sug- 


| gested it be a joint affidavit. I do know that he requested an affidavit and 


the content of the affidavit was taken from the information that I had on 
hand in this case. 

ce 2e0 MR. GALVIN: Was the information as put in this affidavit furnished 
by you to the investigator in your language ? 

INSPECTOR MYERS: I believe it is in my language, yes. May I 

_ read the affidavit. I can tell more if I read the affidavit. 

MR. GALVIN: The thing I'm trying to clarify is whether or not it 
was the investigator's language or your language. Some criticism has 
been made of the affidavit. 

INSPECTOR MYERS: I would say that that is my language, Mr. 
Galvin. 

INSPECTOR BADER: I think there's a point in here that should be 
clarified too. In paragraph number 4 of the affidavit, it says on January 
14, the results of three days of observation of the movements of Post- 
master James J. Moroney were outlined to him in charges 1, 2 and 3 in 
the letter given to him. The basis of these charges were all from personal 
observations made by us. - That doesn't necessarily follow, Mr. Resni- 
coff. I think you'll agree that just because - 

MR. RESNICOFF: Where are you reading from? - I don't - Para- 
graph 3? 

INSPECTOR BADER: Well, I call it 4. - 

MR. RESNICOFF: Yes, I see, 

INSPECTOR BADER: There's nothing - Frankly, I don't agree that 
a joint affidavit is a good one, but at the same time there's nothing im- 
proper. It's made by us. I made the observations from 2:50 P.M. to 
5:05 P.M. It's certainly proper to show by us. It wasn't necessarily 
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jointly done at that particular time. He might have been at the Post 
Office and I might have been - well, I was, at the building of James J. 
Moroney, Incorporated. I frankly don't like the affidavit on the joint 


basis, but at the same time, there's nothing irregular about it, 

or improper or incorrect about it. It was made by us, 
MR. RESNICOFF of INSPECTOR BADER: | 

Q. Inspector Bader, you don't seriously mean that. You mean, 





you'll agree with me, as you said before, that when you make an affidavit 
it's based on personal knowledge unless you say it isn't. Now, here in 
this case, you have an exact statement - "the basis of these charges were 
all from personal observations made by us."' Now, I'm not here to criti- 
cize the Inspector. That's not the purpose, but that is not so. It's not 
based on personal observations by Inspector Myers. <A. That portion of 
the affidavit, but - ! 
Q. All right. Now, let me ask you this, Inspector Bader. You 





both weren't present at the same time when this affidavit was signed? 





A. That is correct. 








Q. In other words, he signed it atone time - A. He signed it at 





Jamaica and I signed it at Port Washington on the same day. 
Q. On two separate dates. A. Well, I'm not looking at the affidavit. 
Q. On two separate days. You look at the affidavit. Mr. Myers 






signed it on the 11th day and then you signed it on the 12th day of May, 
Port Washington. A. Well, that's correct then. I think that date the 
12th, I changed that myself, to make it the 12th, in the presence of 












the Civil Service - | 
Q. You wanted to show the correct date, I assume. A. That's 





correct. That's the day I was in Port Washington. I think it shows Port 





Washington, doesn't it? | 





Q. All right, just one or two more questions and I'll be through 





with this. - You say that you first observed him enter, you know the time 
to be at approximately 2:50 P.M. A. Let's clearit up. I didn't say we 
first observed him. That wouldn't be correct, Mr. Resnicoff. 







Q. You don't know when you first observed him. A. I don't have an 
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exact recollection of when he was first observed entering James J. Mo- 
roney, Incorporated. I do know it occurred prior to eleven o'clock in 


the morning. 


Q. Let me ask you this. What car was he driving? - Do you know? 
A. Agreen Chevrolet. That's the only car he drove for the three days _ 


that we made observations. 

Q. Now you say that you had him under surveillance all day. Is 
that correct? A. That's correct, to the best of my recollection, though. 

Q. And you say that you or he was observed - I don't know who ob- 
served him apparently because you were changing, but that he was observed 
for 3 hours and 15 minutes at the building firm. A. That's correct. 

Tr 120° Q. And you're not in a position to tell us how much time was con- 
sumed or elapsed in the various places that he went to? A. Not at this 
time. 

Q. Or is that included in the 3 hours and 15 minutes? A. As indi- 
cated before, Inspector Myers pointed out that the 3 hours and 15 minutes 
taken from our notes was the time actually spent within the building of 
James J. Moroney, Incorporated, 201 Tompkins Avenue. 

Q. So that the other was additional time. Is that right? A. That's 
correct. 

Q. How much was the additional time, would you say? A. Well, 
taken from the statement here, 2:50 P.M. to 5:05 P.M. Well, actually, 
he left the Post Office at 2:50 P.M. and arrived at his - let's get the - 

Mr. Moroney was observed at 2:50 P.M. to arrive at his place of business, 
and he returned - after entering those places that I described before on 
Manahagen Road, picked up this employee, went over to Manville Road 

and returned to his place of business at 5:05 P.M., so there is a lapse 
from 2:50 P.M., which is exactly 3 hours and 15 minutes. I think that's 
the 3 hours and 15 minutes right there. - No, that's 2 hours and 15 minutes. 

Tr 121 Q. Now you say he arrived at 2:50 at 201 Tompkins Avenue and he 
left at 3:03. A. Right. That's correct. 

Q. Did he at any time after 3:03 leave - come to the building of the 


James J. Moroney, Inc.? A. From my own recollection - 
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" Q. The answer is no isn't it? A. I would have to state simply that 
he left his - he was observed at 2:50 to arrive at his place of business, 
leaving his car - he left his car at 3:03, at 3:15 he stopped at a construc- 
tion job, he stayed up there until 3:37, carried a roll df blue prints, 
stopped in front of the Village Clerk's office, returned to his plumbing 
firm at 4:09 P.M. and stayed there until 5:05 P.M., so therefore, he was 
> | almost an hour in his plumbing firm. | 
‘a Q. From 4:09 to when? A. To 5:05 P.M. | 
3 Q. Until 5:05. A. Right. So he was at his plumbing firm between 
4:09 and 5:05. | 
Q. Now how about in the morning. You don't remember what time 





he went there? A. Ido not recall. ! 
Q. Do you remember how long he stayed there? A. I do not recall. 





ee Q. You do not recall. It might have been some 20 minutes, a half- 
hour or an hour? A. It might have been anything like that. 
'Tr 122 Q. Would you say it was more than a half an hour ? A. I wouldn't 
want to say. I don't have any recollection of it and I know it's unavailable. 
Q. That's all. | 
| MR. GALVIN: Mr. Moroney, you're familiar with this third charge 
and the testimony that's been offered during investigation and during this 
hearing. At this time, I'd like to ask you now to testify concerning your 
knowledge of your activities on that date, that is, September 22, 1954, 
and the information which the Inspectors have furnished. You can consult 
with Mr. Resnicoff and he can develop the answers to it, if he wishes. 
MR. RESNICOFF of MR. MORONEY: | 
Q. Mr. Moroney, on September 22nd, 1954, you were the Post- 
master of the Pleasantville Post Office. Is that correct? A. Yes, Sir. 
Q. Now in the interest of brevity and in the interest of expediency, 
an if I would ask you the same questions concerning the fact that as Postmaster 
your duties took you outside of the Post Office, would your answers be 


substantially the same as you gave for the other charges? A. Yes, Sir. 








Q. And would those answers be true? A. Yes, Sir. 
Q. That there were a number of things which kept you out of the 
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Post Office on various days but you'd still be performing your postal 
duties. Is that correct? A. Yes, Sir. 

Q. Now, on September 22nd, 1954, did you spend 3 hours and 15 
minutes at the firm of James J. Moroney, Inc., 201 Tompkins Avenue, 
between the hours of 9:00 and 6:00 P.M. ? A. No, Sir. 

Q. Now, on September 22nd, 1954, was the Post Office Department 
through you, as its representative, still negotiating for quarters? A. 
Yes, Sir. 

Q. I have before me a letter which is signed by H. G. Wilcox, the 
General Office Manager of the Reader's Digest. Now, let me show you 
this letter and ask you whether it refreshens your recollection as to where 
you might have been on September 22nd. A. Yes, Sir. 

Q. The answer is yes. MaylI read a letter which has been received 
from the Reader's Digest, dated July 26, 1955. 

* * % * aR * 

MR. RESNICOFF of MR. MORONEY: 

Q. Now, according to this letter, it is indicated that you had an 
appointment with Mr. Wilcox, the General Office Manager on September 
22nd. It states that you were in his office and his recollection is that 
you - that it was between the neighborhood of 8:30 to 9:00 A.M. and the 
conference lasted about 1 hour and 15 minutes. Now, what was this con- 
‘ference in relation to? A. As we have stated previously and we've showed 
-you from various letters, we were desperately in need of additional quar- 
ters. We have letters here from Inspector Hartwell. Here's a letter of 
August 25th - 

MR. GALVIN: Without dwelling too much on all of those details, 
could you testify specifically as to the conference and the period of time 
you were at the conference and the fact that it was or was not official 

business ? 

MR. MORONEY: It was official business. We surveyed every 
possibility in Pleasantville of getting additional quarters. Finally we 
found out that the Reader's Digest had a building that was pretty well 
occupied, I went over and looked at it one of these days mentioned when 
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I went in the building, looked it over 


we were surveying for quarters. 


to see if I couldn't push their machinery around - 


* a ad x 





| 
| * 


MR. GALVIN: Do you now recall approximately the time that the 


conference started and stopped ? 





MR. MORONEY: I was there at 8:30 and on advice from his secre- 
tary I'd have to meet him early. He didn't come in until sometime after 


nine o'clock. We discussed the affairs of our contract, the amount of 


space we needed. 


a set of plans under my arms. 


Perhaps the Inspector 


I went off with a set of plans that we marked up. I had 


is talking about 





plans of that building, and the space that we were to occupy in that build- 


ing, of course. 


MR. GALVIN: Do you now recall sipienstinatar} what time the con- 


ference broke up? 


MR. MORONEY: Sometime between half past ten and eleven o'clock. 


MR. GALVIN: 
sentative with you? 

MR. MORONEY: No, Sir. 
office and his secretary. 

MR. GALVIN: 


* 


MR. GALVIN: 


That answers my question. 


* * * 


Was there any other Post Office, 


Mr. Wilcox and Mr, 


official or repre- 


Godfrey of his 


| * 


Mr. Moroney, is it your testimony now that this 


affidavit statement concerning their observation of your activities - I 


should say Inspector Bader's observation of your acti 


vities and his testi- 


mony here today concerning that observation is not a fact? 


MR. MORONEY: It's my impression it's not a fact. 
I drive a dark green Buick 


have asked - I don't always drive that car. 


as much as I drive that car. Someone else may have 


Someone may 


been driving that 


car, but it's not my policy, it's not my habit of taking men to work on the 


job. 


MR. GALVIN: 
formation is not correct? 
MR. MORONEY: As far as my knowledge and belief, no. 


In other words, you're now testifying that this in- 
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MR. GALVIN: And if it did occur, you would recall it, Sir? 

MR. MORONEY: Yes, Sir. | 

bs * x %* * 

Tr 128 INSPECTOR MYERS: I cannot testify as to what Mr. Moroney did 
that morning prior to the first time he came to the Post Office. 

MR. GALVIN: Can Inspector Bader testify to that? 

INSPECTOR BADER: Again, my notes are not available. I have 
no independent recollection of where Mr. Moroney was on that particular 
morning, September 22nd, 1954. 

MR. GALVIN: Inspector, the reason I asked the question is if I 
recall your previous testimony either one of you indicated your present 
recollection was that you probably picked up Mr. Moroney when he started 
out from his home. Am I correct on that? 

INSPECTOR BADER: That's correct. 

MR. GALVIN: But neither one of you now recalls or can say that 
this visit to Reader's Digest occurred or didn't occur? 

INSPECTOR BADER: That's right. I can only reiterate that at 
2:50 P.M., based on the report, - 

MR. GALVIN: I'm speaking now of the morning, Sir, not - 

INSPECTOR BADER: Of the morning, I cannot resolve anything. 

MR. GALVIN: The reason that it becomes apparently important 
is obvious. - Your previous testimony was to the effect that you did ob- 
serve him at the Moroney firm in the morning. 

INSPECTOR BADER: Yes, Sir. I'm quite certain that I observed 
him at the Moroney firm in the morning. 

Tr 129: MR. GALVIN: Now, this information here would indicate that pre- 
sumably about the time he was supposed to be in the Post Office from 
‘9:00 A.M. to possibly 10:30 A.M., he indicated he was at Reader's Digest. 
Obviously, he couldn't be at Reader's Digest and the Moroney firm. 

INSPECTOR BADER: That's correct, Mr. Galvin. I can only state 


that my notes are not available, unfortunately. I wish they were, because 


in the notes we had an exact time and place where Mr. Moroney had been 
all during the daytime, and if Mr. Moroney had gone to Reader's Digest, 








Tr 130 


Tr 144 
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which actually is in Chappequa, about five miles away from Pleasantville, 


we would have known it. As a matter of fact, we had visited Mr. Wilcox 
subsequent to our interview and Mr. Wilcox related to us in great detail 
some of the efforts he made in connection with the Post Office. I'd like 

to point out that Mr. Wilcox told us that the final negotiations as far as 
additional space was concerned was made through the efforts of the Inspec- 
tion Service, that he had called the Post Office on numerous occasions 

and was always told the Postmaster was not there. 

MR. GALVIN: Inspector Bader, I don't know that we're too con- 
cerned with that. Is it your intent right now to say that the information 
contained in that exhibit is not true? 

INSPECTOR BADER: It's rather contradictory from the conversa- 
tion we had with Mr. Wilcox. He didn't tell us when we saw him subsequent 
to September 22nd that he had actually conversed with Mr. Moroney about 

space for the Post Office. It's rather a revelation to see this letter 
of July 26, 1955, where he recalls on the morning of September 22nd that 
Mr. Moroney was in his office for a conference. Certainly we saw Mr. 
Wilcox shortly after September 22nd and he didn't tell us that and he's 
certainly a man of repute, he's sincere, he's outspoken and I think he 
would have remembered Mr. Moroney's visit there September 22nd. 

How could he possibly remember it on July 26, 1955 unless he kept a 
record of it. | 

MR. GALVIN: I think it's pertinent for the record to show the cir- 
cumstances under which this letter was obtained and how the specific date 
was verified. 

MR. RESNICOFF: Inspector Bader, did you know that on September 
23rd, which is the date following September 22nd, Mr. Wilcox who is 
the Assistant Secretary of Reader's Digest signed an invitation for a bid 
subsequent to his conference with Mr. Moroney on the 22nd ? 

* * * * * 

INSPECTOR MYERS: You took blueprints into| the Village Hall on 
September 22nd, 1954. It may be helpful in this investigation if you can 





tell me or tell Mr. Galvin what these blueprints were. 


i 
| 
i 
| 
1 
| 
1 
| 
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* % x a x 
Tr 144a INSPECTOR MYERS: Did you take blueprints into the Village 
Clerk's office on - 

MR. MORONEY: I don't remember it, but I would say no. I would 
have no occasion to take them to the Village Clerk's office. 

INSPECTOR MYERS: Did you go into the Village Clerk's office 
that day? 

MR. MORONEY: I don't remember that, but if I had blueprints 
with me they were blueprints of the building that we had just signed up © 
and we were trying to get the thing regulated, where we were going to get 
light, heat. We tried to get power, we tried to get heat and I did have a 
print of that floor, the building leased by the Reader's Digest that we 
were taking a sublease from. 

INSPECTOR MYERS: Mr. Moroney, is that building to be used 
for active postal purposes or just storage? 

MR. MORONEY: We intended to use it for postal purposes at one 
‘time. We thought we might be able to take a big truck and back it against 
that building because, as you know, we sometimes have five or six trucks 
standing out. It's right in the Plaza, which is part of the Village of Pleasant- 
ville and we have the whole traffic blocked up there. And we hoped to be 


able to use that. Afterwards, they decided - 


* # * *x 


Tr 145 MR. RESNICOFF of INSPECTOR BADER: 

Q. When you followed Mr. Moroney or allegedly followed Mr. Mo- 
roney to this particular place, how far was your car from his? A. I 
would say 200 feet away from his. 

Q. About 200 feet. - When he stopped, you stopped, about 200 feet 
away. Is that correct? A. Well, when he stopped, I went beyond the 
point where he stopped and was facing the other direction. 

Q. You were facing the other direction. A. As a matter of fact, 

_he went to a place on Manahagen Road near Iroquois. He brought his car 
into the driveway of this house. He came out of the driveway of this house, 
came out of the driveway, and then I went with him over to another 
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place on Manville Road with this employee of his. It's inconceivable to 
me how Mr. Moroney could say he never picked up any employee - 

Q. That's objected to; that's objected to. I mean, you should know 
that. A. O.K., I'm sorry. | 


Q. Now, let me ask you this, Inspector. Please answer my ques- 








tion. - Now, you say to this construction job, which - ‘where there was 
some construction work going on where Mr. Moroney is allegedly - as 
you say, he went. You say you pulled your car toa point beyond the place 
where Mr. Moroney stopped? A. No, no. - When Mr. Moroney went to 
this residence building on Manahagen Road, I pulled my car to a point 
beyond that place. | 

@. How many feet beyond? A. Possibly a block behind him. And 
then when Mr. Moroney left the Manahagen residence - the Manahagen 
location - he went to this other address where the construction work was 
going on and I was behind him and parked behind him on the same side of 
the street, as a matter of fact. 

Q. All right. Now, when you parked behind him, how many feet 
away were you? A. I'd say at least a block. 

Q. About 200 feet? A. At least that much. 

Tr 147 Q. Did you get out of the car? A. No, Sir, I didn't. 

Q. You remained in the car and you were alone, Is that correct? 
A. That's right. ! 

Q. And you watched the person you say was Mr, Moroney. A. I 
watched Mr. Moroney. I watched him alight from his|car, go across the 


street where the construction was going on, stay there for a little while 


and then come back to his car. | 
Q. He had something in his hand? A. He had something rolled up 


in his hand. 
Q@. And you say it was a blueprint? A. It certainly appeared to me 


to be a blueprint. 
Q. It appeared to be a blueprint? A. From what I've seen of blue- 
prints, that would appear to be a blueprint. ! 
Q@. And you were 200 feet away? A. Yes, Sir. I could see the blue 





76 
color of it in this broad daylight. 


Q. Let me ask you. - Were you wearing glasses at the time? A. 


I always wear glasses. 

Q. You always wear glasses, and what you saw you believed to be 
blueprints? A. Yes, Sir. 

Tr 148. Q. You're not wearing bi-focals are you? A. No, I'm just myopic. 

MR. GALVIN: I have no specific questions concerning charge No. 
4. Do you have anything you want to - 

MR. RESNICOFF: No, I'm going to object to charge No. 4 on the 
ground that that does not constitute a charge. For example, it seems a 
little ridiculous to prefer a charge which is based on the charge itself. 
For example, if a man is charged with being insubordinate and he's called 
in before the Commanding Officer of the installation and he's asked, did 
you or were you not insubordinate and his answer is no, I was not, that 
is not made another charge. And what you're doing here, you're making 
a specification that really stems from the other charges, and that, in and | 
of itself, does not constitute anything. 

INSPECTOR MYERS: Myers speaking. - 

MR. RESNICOFF: Certainly, there's nothing to indicate that it's 
a violation of any Postal regulations, and as I say it stems from charges 
1 through 3. 

INSPECTOR MYERS: There is a definite reason, Mr. Galvin, for 
having this charge No. 4, in that the records for the year of 1954 had 
been closed and there could have been no charges 1, 2 and 3 if Mr. Mo- 
roney would have stated that I have at times not spent 8 hours a day in 
the office, and I think about ten days in 1954 I didn't do it and it would 
have been charged to annual leave. In other words, the dates would have 
had to be assumed to have been on annual leave. For that reason, it is 

| my opinion that the affidavit concerning his time used at the Post Office 
Tr 149 would have to be a part of the overall charges. It would have to, 
_of course, be one of your decisions as to whether itis or not. However, 
I cannot see how there would have been any three basic charges if Mr. 
: Moroney would have stated that I have been absent during the year and I 








Tr 150 


dig | 
made an error, didn't report it properly, and I want to report it now. 


All that could have been done would have been to have left, I believe. 

MR. RESNICOFF: Well, be that as it may. Of course, - 

MR. GALVIN: I merely want to point out that the specification in 
charge 4 states that in the affidavit Mr. Moroney is alleged to have stated 
that he spent approximately eight hours daily between 9:00 A.M. and 6:00 
P.M. in the Post Office. The reading of the affidavit statement of January 
10, 1955 indicates his statement as follows: - "I usually spend approxim- 
ately eight hours daily at the Post Office during week-days (Monday to 
Friday), about six hours on Saturdays and two to three hours on Sunday." 
- In other words, I merely want to point out that the language of the speci- 
fication doesn't follow the language of the affidavit. 

INSPECTOR MYERS: Mr. Galvin, is the point you're bringing out 
now that I usually spent approximately eight hours, or what? 

MR. GALVIN: That's right. In the charge, the statement is to the 
effect that Mr. Moroney stated he spends. The word "usually" is not in- 
cluded. The affidavit does include that word, which doesn't necessarily 
mean that it's all-inclusive of eight hours a day, five days a week. 

INSPECTOR MYERS: Well, that, Mr. Galvin, may be something 
I overlooked, if it would be fatal to a charge. 7 

MR. GALVIN: I'm not saying it is or it isn't. | I just want to point 
it out for whatever comment you want to make. 

INSPECTOR MYERS: Yes. - We talked - and when I say "we", it 
was Inspector Bader and I spoke to Mr. Moroney on/January 10th, and we 
took this affidavit. I don't think we could take an affidavit saying that any 
Postmaster is on duty at the Post Office, - Now, there is the word, at 
the Post Office Office there, - eight hours every day during the week all 





year because such a statement couldn't be true. The fact is the Postmaster 
will leave it for various business reasons at times, such as making bank 
deposits or, as Mr. Moroney brought up, going to a Rotary luncheon. 

MR. GALVIN: Inspector, one more question. | Then, I think I have 


no more on this particular charge. - Concerning the last sentence of that 


charge No. 4, “our investigation disclosed this is not true," what is the 
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basis for that statement? 

INSPECTOR MYERS: The basis of that statement is the charges l, 

2 and 3 and the interview of a number of persons who are employed at the 
Post Office at Pleasantville, New York. 

MR. GALVIN: Wherein these other employees testify generally 
without specifying dates ? 

INSPECTOR MYERS: That is our basis for that charge. They did 
not specify dates. However, as I believe I was stopped once before, we 
were unable to find either a supervisor or an employee who could or would 
give us an affidavit that the Postmaster was spending eight hours or in that 
approximate period of time during each business day, Monday through Fri- 
day, at the Post Office. We had an average of approximately four hours 
a day spent by the Postmaster there. 

MR. GALVIN: I'm going to have to repeat that previous ruling which 
I made to the effect that no consideration of the merits of charge No. 4 
‘can be given except with respect to what relationship it may have, if any, 
to charges 1, 2 and 3. We cannot consider the other non-specified dates 
‘or periods of time that are not pointed out to Mr. Moroney and which he 
did not have an opportunity to defend himself on. 

INSPECTOR MYERS: In other words, this charge is not specific 
enough. 

MR. GALVIN: I said, except with respect to what relationship it 
may have to charges 1, 2 and 3. 

INSPECTOR MYERS: 1, 2 and 3. 

MR. GALVIN: No other dates and no other periods can be properly 
| considered. 

INSPECTOR MYERS: All right, Sir. 

MR. RESNICOFF: I'm not going to dewll on four, as I've indicated. 
In my opinion, it is not a charge, it's an attempt to enlarge a specification, 
and furthermore, both representatives of the Post Office Department have 
frankly admitted and with candor that they were not in a position to state 
- at the times that Mr. Moroney was alleged to be out of the Post Office he 
was not performing Post Office duties. 


py PP PR yg & 
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MR. GALVIN: Unless there's other evidence or testimony I think 
it's appropriate, Inspector Myers, for you to make your summarization 
cd ak *x * * 

Tr 158 MR. RESNICOFF of MR. DOYLE: 


Q. Will you please state your full name, your home address and 


Detective of Police. 


Q. * * * How long have you known Mr. Moroney, detective? A. 
Approximately 25 years. 


* 


your position? A. Joseph E. Doyle, 227 Manville Road, Pleasantville, 


* * * 
Tr 159 


Q. And do you know him intimately? A. Oh yes. 


Q. Are you in a position to testify with respect to his general 
reputation for truth and veracity? A. I think so. 


Q@. What would you say that reputation is? A. I would say itis 
excellent. 


Q. Is he a person worthy of belief? A. He is. 


Q. And do you know of your own knowledge that Mr. Moroney, 
during the day, goes to the bank and makes deposits? A. Yes, that I do 
know. | 
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(Appellant's Hearing Exhibits - HOLY INNOCENTS RECTORY 
Letters attesting to appellant's 431 Bedford Road 
_ character) Pleasantville, New York 


Exhibit 1 July 27, 1955. 
To Whom It May Concern: 

With pleasure and delight I extol to the highest realm the character, 
the honesty, and veracity of James J. Moroney, Postmaster, of Pleasant- 
ville Post Office, N.Y. 

As pastor of his church, I know whereof I speak. I vouch not only 
for his loyalty to his church, his God, but also his mode of life, which 
has been, and still is a glowing example for all. Mr. Moroney for many 

long years has been a parishioner of Holy Innocents parish. One of the 
first graduates of our school, and since then in close contact with the fathers 
of the past, as well as those of the present. We have had every opportunity 
to observe and to study the character of this noble man. I feel that I 

can speak for my brethren who have preceeded me, as well as I can for 


| myself. All have the highest praise for James J. Moroney. He has 


grown with the town of Pleasantville, lending every support in every way 
_ possible towards it's advancement, and with other youths of the town, of 
_his day, during World War I, gallantly and bravely marched to meet the 

foe. All this bespeaks the character of Mr. Moroney, which certainly 

is beyond reproach. Again as his pastor, I hold my head high in my 

praises of him, whom I consider most loyal to his country, to his fellow- 
man, and to his God. 


Sincerely, 


/s/ Rev. Thomas M. O'Connor O.P. 
Rev. Thomas M. O'Connor O. P. 
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Exhibit 3 PLEASANTVILLE HIGH SCHOOL 
Pleasantville, New York 
Ronald C. McCreary, Principal 


Office of the Principal July 27, 1955 

To Whom It May Concern: | 
I have known Mr. James Moroney, postmaster of Pleasantville, 
N.Y., since 1949 when I came to this village. His reputation has been 
that of a civic minded citizen of highest integrity. The best reason 
a I know for that conclusion is the high esteem which other citizens hold 
| for him in making him president of the Rotary Club and chief of the volun- 

teer fire department after many years of service in\each of these civic 
organizations. I honestly believe that Mr. Moroney is the kind of gentle- 
man who deserves the honorable reputation which his long life and asso- 
ciations in this community have afforded him. | 


Yours truly, 





/s/ Ronald C. McCreary, 
Ronald C. McCreary, principal 


| 
| 
| 
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Exhibit 4 
KOSTER'S MARKET - Koster & Alnor, Inc. 
Pleasantville's Most Complete Food Market 
456 Bedford Road, Pleasantville, N.Y. 
July 25, 1955. 
TO WHOM IT MAY CONCERN: 


Having been closely acquainted with Mr. James J. Moroney through 


my connection in the Pleasantville Rotary Club - of which he is a past 
president and also the Pleasantville Fire Department - in which he has 
' served every office including that of Chief - for the past twenty-eight 
years, I would like to state that I have always found Mr. Moroney as 
one of the most conscientious, honest and efficient persons of my ac- 


_ quaintance. 


I trust that utmost consideration be given him in view of his civic 
contribution to our community, in which you will find that he is held in 
highest esteem. 


Very truly, 


/s/ H. Brockmann 
H. WILLIAM BROCKMANN. 
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Exhibit 6 
VILLAGE OF PLEASANTVILLE 
Westchester County 


Salvatore J. Moreno New York 


Village Manager July 26, 1955 
TO WHOM IT MAY CONCERN: 
I have known Mr. James J. Moroney, Pleasantville Postmaster, 
for at least twenty-eight (28) years. I have known him to be a man of 
integrity, industrious, and his character is beyond reproach. 





He has been an outstanding example of a public spirited citizen, 
and has been very civic minded in the various services he has rendered 
his community. He has been truly a great asset to Pleasantville. 


Very truly yours, 


/s/S. J. Moreno 
S. J. Moreno 
SJM /gc 
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EXHIBIT 12 


‘OFFICE MEMORANDUM - UNITED STATES GOVERNMENT 


SUBJECT: Answer to your letter of charges 

dated January 14, 1955 DATE: Feb. 14, 1955 
FROM: James J. Moroney 

Postmaster 

Pleasantville, New York 
TO: Messers. L. J. Bader 

N. A. Myers 
Post Office Inspectors 
Jamaica, New York 


Gentlemen: 

Thank you for granting me an extension of 10 days (your letter of 
January 25, 1955) and an additional 10 days (your letter of February 4, 
1955) so that I could properly prepare my answer to your letter of 
charges dated January 14, 1955. 

In answer to your letter of charges in which I note you have 
designated the charges No. 1, 2, 3 and 4, but which are all substantially 
the same, I wish to inform you that since my appointment some 21 
years ago as Postmaster at Pleasantville, New York, I have found it 
necessary from time. to time, in the discharge of my duties, to leave 
my office so that matters directly relating to its efficient and economical 
operation could have my personal attention. In this connection I wish 
to cite a few of the many instances which I believe justified my absenting 
myself from my office. 


(a) Working space for postal purposes has always been a major 
problem in this office. On May 26, 1954 Ormonde A. Kieb, Assistant 
Postmaster General of Bureau of Facilities, informed us that this mat- 
ter had been turned over to an Inspector for investigation. On June 18, 
1954 Inspector Hartwell asked me to make arrangements with Mr. Lane 
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with the possibility of acquiring more space. Our visit was unsuc- 
cessful. Mr. Hartwell requested that I conduct further investigation. 

I have devoted a considerable part of my time as Postmaster to this 
problem, whether on a weekday, Saturday, Sunday or Holiday. As 
Postmaster, I believe this problem and its solution was rightfully 

of concern to me. This problem has taken me out of my office for peri- 
ods of time on numerous occasions, sometimes in the company 

of Inspector Hartwell or in the company of my supervisors, and at 





other times on my own but at the suggestion of Inspector Hartwell. 
For the purposes of clarification, herewith are outlined briefly some 
of the above mentioned instances: 
(b) The lease in our present post office quarters has about 14 
months to run before expiration. I have, on numerous occasions, ac- 
companied the Inspector, at his invitation, to visit possible sites or 
future quarters. | | 
(c) The question of a loading platform and proper access has 





arisen in connection with the loading and unloading of vehicles, such as 
mail messengers, The Reader's Digest Assoc. trucks, and others 
bringing large mailings to thedfice, as well as the loading and unloading 
of our own trucks. | | 
(d) The problem of space in which to handle the returns on Reader's 
Digest mail was particularly pressing. At Inspector Hartwell's sug- 
gestion I have conducted an almost daily survey with a view to locating 
adequate space for use in this connection. Among the places we visited 
was the J. J. Moroney, Inc. warehouse. This was under consideration 
only because it appeared that no other place would be available at the 
time. However, because of the high cost of necessary alterations in- 
volved, this place was ruled out. 
(e) As a result of my daily survey in the surrounding area, a 
building was found which was under control of the Reader's Digest. 
Supervisors from my office and myself visited this building on numerous 
occasions for the purpose of exploring the possibility of using it as 




















86 


post office space in which to handle the very heavy mail returns here- 
tofore mentioned. At this time, Mr. Hartwell was on annual leave 
and later was found to be on sick leave, ill at home. He requested 
that I continue in my effort to find space for use by the post office 

for the above mentioned reason as we were soon approaching the period 
when the return copies of the Condensed Book would be exceedingly 
heavy and making it necessary to obtain space prior to October 1, 
1954. Finally, as a result of my numerous visits to Reader's Digest 
and their building, a contract was signed by their representative, 

Mr. Harry G. Wilcox, on September 23, 1954. Inspector J. Harold 
Raplinger was assigned to this case and completed the final arrange- 
ments for the lease. 

Relative to Chapter I, Article 21 of the Post Office Manual cited 
by you in your letter of charges to me, I note you have failed to take 
into consideration the time I have devoted to the Post Office on Satur- 
days, Sundays and Holidays during my tenure of office. My attendance 
has always been commensurate with the postal needs of the public and 
those of my office. 

I believe the above cited matters were of such nature as to warrant 
my personal attention as Postmaster. My office has always been run 
efficiently, economically, and to the best interests of the Department. 
To substantiate that statement I invite your attention to my inspectim 
ratings over the years I have been in office. I am proud to state that 
the same high standard has been maintained this past year in spite 
of the fact that my Assistant Postmaster has been on sick leave. 

As to the days set forth in the letter of charges, I kept no diary 
of my daily activities. I formerly kept a diary, but as I have always 
taken care of the finances and banking deposits personally, over the 
years I have had an arrangement with the Police Department to furnish 
protection, and they preferred that I have no record of my transactions. 
In other words, I do not have a definite time for banking business. This 
arrangement with former Chief of Police who is an ex-FBI man. 
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While I thoroughly understand the Postmaster does not come under 
the 40-hour a week law, I also realize that my position with the Post 
Office calls for my being available (or on call) 24 hours a day. During 
my term of office I have never left Town without leaving word where 
I could be reached. I have never, at any time, been out of calling dis- 
tance of thedfice when I have not made necessary arrangements for 
the proper and efficient service to the public, protection of finances 
and proper handling of the mail or other Post Office affairs. There 
has never been any additional allowances granted or asked for because 
of my absence. The regulations do state, however, and the Inspection 
Department have notified me on previous occasions that I am not expected 
to remain in the office at all times, if my work in the office has been 
properly taken care of and there are postal matters outside of the office 
requiring my attention. This does not alter or change my position 
with respect to the Post Office, but practically all stores in the Village 
are closed on Wednesday afternoons, and there is a general let-down 
of business at that time. | 

In closing, I wish to state that it is my candid opinion as Post- 
master, that I could not reasonably be expected to remain at my desk 
or in my office eight full hours per working day and still discharge my 
duties as Postmaster and properly attend to the postal needs of the 
public as well as those of my office - as I have always believed was 
expected of me by the Department. ! 
Respectfully yours, 
/s/ James J. Moroney 


JAMES J. MORONEY 
POSTMASTER 


JJM/MER 
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Exhibit 14 


THE READER'S DIGEST 
Pleasantville, New York 
July 26, 1955 


James J. Moroney, Postmaster 
United States Post Office 
Pleasantville, New York 


| Dear Mr. Moroney: 


Pursuant to your request, I am advising that a check of my rec- 
ords reflects that on the morning of September 22, 1954 you were in my 
office at The Reader's Digest Building, Chappaqua, New York for the 
purpose of a conference concerning the rental of warehouse space on 
behalf of the Post Office Department. 


Our negotiations on that morning culminated in the leasing of 
approximately 1,000 square feet of the space held by The Reader's 
Digest in Pleasantville. My recollection as to the time that you were 
here is somewhere in the neighborhood of 8:30 A.M. to 9 A.M. and the 


conference lasted about one hour and fifteen minutes. 


Very truly yours, 


H. G. Wilcox e 
General Office Manager 
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POST OFFICE DEPARTMENT 
Bureau of Post Office Operations | 
Washington 25, D. C. | 


September 8, 1955 
Hon. John E. Blann | 
Chairman, Board of Appeals and Review | 
Civil Service Commission 
Washington 25, D. C. 


Dear Mr. Blann: | 
This will refer to a letter dated August 29, 1955, from Mr. 
James P. Googe, Regional Director, Second United States Civil Service 

Region, New York 14, New York, with which he transmitted a memo- 


randum of his findings and recommendations based on the results of 








his investigation of the appeal of Mr. James J. Moroney, postmaster, 
Pleasantville, New York, of the Department's proposed removal action 
on his case on charges. | 
The Department has been reversed by the Regional Director and 
he recommends that the decision to remove the appellant be canceled. 
The Department does not agree with the decision reached by the Regional 
Director and the following comments are submitted to further justify 
the Department's removal action in this case. | 
In connection with Charges Nos. 1, 2 and 3, which give specific 


times on three dates, namely, August 25, September 2 and September 22, 





1954, that Mr. Moroney spent considerable time in the building occupied 
by the firm of James J. Moroney, Inc., 201 Tompkins Avenue, Plesant- 
ville, New York, between the hours of 9:00 AM and 6:00 PM. The 
Department objects to the reasoning by the Regional Director, that 

while Mr. Moroney was observed by the inspectors to enter the premises 
of the Moroney Company and depart some time later, that it could not 

be concluded that he remained in the building the entire time, but may 


have left and re-entered by another door during the interim. It was 
| 
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clearly established that Mr. Moroney drove to the premises of the 
Moroney Company, parked his car and entered the building and after 


a considerable lapse of time left the building by the same door which 
he entered, got into his car and drove away. It is only reasonable 
to conclude that inasmuch as Mr. Moroney had no knowledge that he 
was under surveillance, that he acted normally and it could not be 
construed that he surreptitiously left and entered the building by a 
rear door to transact postal business. 

After reviewing the testimony of the hearing we feel that the 
charges that Mr. Moroney did not devote the required eight hours daily 
personal attention to his official duties on August 25, September 2 and 
September 22, 1954, were fully sustained. It is clear that Mr. Moroney 
was devoting himself to his private instead of the public business. On 
the same basis it is felt that inasmuch as Mr. Moroney executed an 
affidavit on January 10, 1955, to the effect that he spent approximately 
eight hours daily between 9:00 AM and 6:00 PM, Monday through Friday, 
at the post office, and that he did not actually spend that amount of 
time performing his official duties on the above dates, the affidavit 
was not true and that Charge No. 4 is also sustained. 

It is the opinion of the Department that the removal of Postmaster 
Moroney will promote the efficiency of the Postal Service. If the Post- 
master General is to conduct the service efficiently and economically 
we must rid the service of those who like Postmaster Moroney will not 
devote themselves to their assignments and responsibilities. To that 
end we earnestly request that your office reverse the decision of the 
Second United States Civil Service Regional Director and sustain the 
Department’s proposed removal action in this case. 

Sincerely yours, 
/s/N. R. Abrams 
Assistant Postmaster General 
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U.S. CIVIL SERVICE COMMISSION 
SECOND U.S. CIVIL SERVICE REGION | 
OFFICE OF THE DIRECTOR, NEW YORK, N. % 


APPEAL OF JAMES J. MORONEY | 
UNDER SECTION 14 OF THE VETERANS' PREFERENCE ACT OF 1944 


INTRODUCTORY STATEMENT | 


Mr. Moroney appealed to this office on May 3, 1955 from the 
decision of the Post Office Department to effect his removal from the 
position of Postmaster, U.S. Post Office, Plesantville, N. Y., effective 
thirty days from the receipt of the letter of decision (April 22, 1955) 
or as soon thereafter as his successor could be installed, based on 


charges outlined hereafter. 





Investigation was initiated by this office since appellant estab- 
lished his veterans preference and entitlement to appeal. During the 
investigation pertinent information was obtained from the Department's 
files and affidavits were secured from the appellant, Post Office of- 
ficials and personnel and private citizens designated by the appellant. 

A statement was also obtained from the Assistant Postmaster General, 
Bureau of Post Office Operations relative to the Department's position 
in the case. A hearing was held in this office at the appellant's re- 
quest on July 27, 1955 and a copy of the transcript of hearing is attached 
as part of this decision. 





In reaching a decision in this case, consideration has been given 
to the record evidence and affidavit testimonies, as well as the hearing 
testimony, all of which has been made available for review and com- 
ment by the parties concerned. | 

SUMMARY AND ANALYSIS OF THE EVIDENCE 

The appellant was advised by letter dated January 14, 1955 from 
Post-Office Inspectors Myers and Bader of his proposed separation 
or other disciplinary action based upon three charges of violation of 
the provisions of Article 21, Chapter 1 of the Postal Manual, which 
requires that Postmasters at offices of the first-class shall devote 
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- not less than eight hours during the business part of the day to the 

conduct of their offices and the performance of duties appropriate to 

' their positions. The specifications of these charges were as follows: 

(1) On August 25, 1954 he first arrived at the Post Office at 9:23 
a.m. and departed at 11:00 a.m.; he returned to the Post Office 
at 3:36 p.m. and departed for the second time at 4:22 p.m.; and 
he returned for the third time at 4:41 p.m. and departed at 5:19 
p.m., spending a total of three hours and one minute at the Post 
Office. On the same day he was observed to spend four hours 
and sixteen minutes at the plumbing firm of James J. Moroney, 
Inc., 201 Tompkins Avenue, Plesantville, N. Y., between the 
hours of 9:00 a.m. and 6:00 p.m. 

(2) OnSeptember 2, 1954, he first arrived at the Post Office at 9:20 
a.m. and departed at 10:37 a.m.; he returned to the Post Office 
at 2:10 p.m. and departed for the second time at 2:50 p.m.; 
he returned for the third time at 3:40 p.m. and departed at 
3:47 p.m.; he returned at 5:10 p.m. and departed at 5:25 p.m.; 
and he returned for the last time at 5:33 p.m. and departed at 
9:35 p.m., spending a total of two hours and twenty-one minutes 
at the Post Office. On the same day he was observed to spend two 
hours and five minutes at the firm of James J. Moroney, Inc., 
same address between the hours of 9:00 a.m. and 6:00 p.m. 

(3) On September 22, 1954, he first arrived at the Post Office at 
11:03 a.m. and departed at 11:40 a.m.; he returned at 11:50 a.m. 
and departed for the second time at 12:05 p.m.; and he returned 
at 1:30 p.m. and departed at 2:45 p.m., spending a total of two 
hours and seven minutes at the Post Office. On the same day he 
was observed to spend three hours and fifteen minutes at the 
firm of James J. Moroney, Inc., same address between the hours 
of 9:00 a.m. and 6:00 p.m. 

The fourth charge stated that in an affidavit given on January 10, 1955, 

appellant stated he spent approximately eight hours daily between 9:00 

a.m. and 6:00 p.m., Monday through Friday at the Post Office and their 


: 
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(the Inspectors') investigation disclosed this was not true. 
The appellant replied on February 14, 1955 setting forth in detail 
the need for him to spend considerable time outside of the Post Office 


premises in the conduct of investigation to secure additional Post 





Office space, and stated that among the places he and Inspector Hartwell 


visited, was the J. J. Moroney Inc. warehouse which was under con- 


sideration for possible use. He stated that as a result of his daily 
survey in the surrounding area, a building was found that was under 
the control of the Reader's Digest and, as a result of his numerous 
visits to that company and their building, a contract was signed by 
their representative, Mr. Harry G. Wilcox on September 23, 1954. 
Insofar as the dates set forth in the charges were concerned, the ap- 
pellant stated he kept no diary of his daily activities. He stated that 
the regulations do not require him to remain in the office at all times, 
if his work in the office has been properly taken care of and there are 
postal matters outside the office requiring his attention; further, as 
Postmaster, he could not reasonably be expected to remain at his 
desk or in his office eight full hours per working day and properly 
discharge his duties as Postmaster in serving the public. 

The appellant was advised by letter dated April 22, 1955 from 
Mr. N. R. Abrams, Assistant Postmaster General,| Bureau of Post 
Office Operations, that after consideration of the evidence submitted, 
including his reply, it had been decided the charges |had been sustained 
and he would be removed as Postmaster effective thirty days from the 
receipt of the letter or as soon thereafter as his successor could be 
installed. 


During the Commission's investigation, the following pertinent 





information and affidavits were obtained: 
Copy of affidavit dated January 10, 1955 ixapiltad by the appellant 
in the presence of Inspectors Myers and Bader. In this affidavit 
appellant stated that he is President of James J. Moroney, Inc., a 
plumbing and heating business, which was being conducted by his 


wife and son. His hours of duties at the Post Office are from 
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9:00 a.m. to 6:00 p.m., with lunch between 12:00 noon and 1:00 p.m. 

: He stated "I usually spend approximately eight hours daily at the 
Post Office during weekdays (Mondays to tF ridays); about six hours 
on Saturdays and two to three hours on Sundays. I find this is necessary 
because of shortage of manpower, supervisory and clerical. The. 
appellant also stated that he had been at his place of business (plumbing 
and heating) sometime during the day between 9:00 a.m. and 6:00 
p.m. while on his way to make bank deposits for the post office; further, 
that he had visited the Reader's Digest offices on several occasions 
and did not recall how much time he had spent there on Postal matters. 
He stated he does not permit his personal business to interfere with 
his being on duty at the Post Office. 

In his initial affidavit to the Commission, dated May 27, 1955, 
the appellant stated that the four charges were based upon a claim that 
he devoted less than eight hours during the business part of the days 
_ mentioned to Post Office business. He repeated his previous statement 
concerning the need to perform duties outside of the Post Office, including 
his investigation for additional Post Office space, checking of the 
activities of mail trucks and Carriers, and checking of mail and parcel 
- post routes. He stated his belief that the charges were actuated 
solely by reason of political expediency. 

In a joint affidavit executed on May 11, and 12, 1955, Inspector 
Myers and Bader (respectively) stated they had the assignment to 
investigate the complaint that the appellant was not complying with 





_ the regulation requiring him to spend not less than eight hours during 
the business part of the day in the conduct of the Post Office and the < 
performance of appropriate duties. The basis for the three charges 
set forth above was the result of personal observations made by them. 
As an example of the appellant's activities on September 22, 1954 

' they stated that the appellant was observed at 2:50 p.m. to arrive 

at his place of business from which he left in his car at 3:03 p.m. and 


went to a residence where he picked up a man dressed in working 
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clothes; that at 3:15 p.m. the appellant stopped at a construction job 
where a truck, with his firm name painted on the side, was parked 





and he left the workman off; that he left this location at 3:37 p.m. 


carrying a roll of blueprints and at 3:42 p.m. stopped in front of the 
Village Clerk's office into which he took the blueprints; and that he left 
the office of the Village Clerk and returned to his plumbing firm at 

4:09 p.m., where he stayed until 5:05 p.m. and left for home without 
stopping at the Post Office. In referring to the fourth charge concerning 
the appellant's affidavit statement given on January 10, 1955, they 
stated their investigation disclosed the appellant's statement of spending 
approxinm tely eight hours daily at the Post Office between 9:00 a.m. 
and 6:00 p.m., Monday through Friday, was not true and they were 
unable to locate any person who would support the Postmaster's state- 
ment. The statement of Mr. N. R. Abrams, Assistant Postmaster 
General, Bureau of Post Office Operations, dated June 23, 1955, ad- 
dressed to the Commission pointed out that the appellant's reply to the 





charges did not deny the specific charges and the Department contended 
that the Inspectors’ observations on the three cited dates proved 
conclusively that the appellant was not only absent from the Post Office 





during the hours he was required to perform his official duties but 
actually performed certain business transactions in connection with 

his interest in the private business concern of J ames J. Moroney, 

Inc. The statement continued that the affidavits of employees in the 
Post Office, copies of which were furnished to the Commission, sub- 
stantiated the charge that the appellant did not devote the required 
Time to the performance of his official duties. The statement indicated 
that in view of the facts in the case and the evidence submitted, it 

could only be concluded the appellant had failed to devote the required 
time to the performance of his official duties and the: Department would 





be remiss if itfailed to remove him from the service. 

Subsequent to the hearing, this office received a letter dated 
August 8, 1955 from Mr. H. B. Montague, Postal Inspector in Charge, 
New York Division, New York City, outlining the contents of the letter 
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dated August 4, addressed to the Chief Inspector by Assistant Postmaster 
General Abrams quoted as follows: "All orders for the removal of 
-Postmasters at first, second and third-class offices are by direction 
of the President. The order for the removal of Mr. Moroney as Post- 
_ master at Pleasantville was by direction of the President." 
aK x * x * ak * 
It is considered that the Post Office Department has complied 
_ with the procedural requirements of the law and the regulations with 
' respect to affording the appellant thirty (30) days’ advance written 
notice of the proposed separation, opportunity to reply and considera- 
tion of his reply, and notice of final decision to effect his separation 
| with the reasons therefor. 
With respect to the question of the compliance with the require- 
' ment of specificity and detail in the proposed separation notice, it is 
' considered that the first three charges were sufficiently specific to 


_ apprise the appellant of the fact that he had been observed on three 


dates to spend a certain amount of time at his own business firm be- 
tween the official hours of duty when he should have been devoting his 
time to post Office business in accordance with the provisions of the 
Postal Manual. It is also considered that the fourth charge relative 

to the alleged falsity of the appellant's affidavit statement concerning 
the amount of time he spent at the Post Office was sufficiently specific, 
in the light of the three previous charges, to enable the appellant to 
submit a reply in his own defense. 

In discussing the merits of the charges it is significant to note 
that prior to the hearing held in this office, the Department did not 
submit any record evidence in support of the four charges. The 
various affidavits which the Post Office Inspectors had obtained from 
Post Office employees do not contain any information to show that the 
employees had knowledge of the appellant's activities on the three dates 
cited in the charges; further, when interviewed during the Commission's 
investigation these same employees indicated their lack of knowledge 
concerning the facts related in the charges for those three dates. 
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The joint affidavit furnished by the Post Office Inspectors to the 
Commission indicated that the basis for the charges resulted from their 
personal observation; that on September 22, 1954 the appellant was 
observed at 2:50 p.m. to arrive at his place of business which he left 
at 3:03 p.m. and visited three other locations; that the appellant re- 
turned to his plumbing firm at 4:03 p.m. where he stayed until 5:05 
p.m. and left for his home without stopping at the Post Office. 

During the hearing, the testimony of the Inspectors was to the 
effect that they failed to keep any detailed notes concerning their ob- 
servations of the appellant on the three dates in question. As a result, 
neither of the Inspectors were in a position to testify|as to the exact 
time on the three dates in question when the appellant may have been 
observed at the premises of his plumbing firm and by whom the obser- 
vation was made. Their testimony would indicate that the hours and 
minutes cited in the charges were composite figures taken from their 
notes at the time the charges were prepared. The Inspectors’ testimony 
also indicates that in actual fact the appellant was observed only either 
entering or leaving the premises of his business firm; that he was not 
observed inside, those premises and he may have departed by a rear 
exit without the Inspectors’ knowledge; and that the Inspectors could 
not testify to their knowledge whether or not the appellant was actually 
engaged in Post Office or personal business during the period of such 
observation. The testimony of Inspector Bader relative to his obser- 
vation of the appellant on September 22, between the hours of 3:03 p.m. 
and 4:09 p.m., when the appellant made various visits away from his 
plumbing firm is not considered pertinent to the charge since it was 


not included in the charge and since it does not relate to the appellant's 


having been observed on the premises of his business firm. 

The appellant apparently is unable to submit any evidence to 
explain his whereabouts on August 25 and September 2, 1954 and entered 
a general denial of the charges. Although not supported by corrobora- 
tive evidence, the appellant testified that if September 2, 1954 occurred 
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on a Thursday (as it did) he was certain that the attended the Rotary 

_ Luncheon at Mt. Kisco, N. Y., since he had a record of perfect 

_ attendance at such luncheons; that he would have to leave about 12:00 
noon for the luncheon and would return about 2:00 p.m. ; and that his 
attendance at the Rotary was in line with his official duties as Post- 
master. However, with respect to his activities on September 22, 
1954, the appellant submitted in evidence a letter dated July 26, 1955 
from the General Office Manager of the Reader's Digest indicating 
that a check of the latter's records reflected that on the morning of 

' the date in question the appellant was in the latter's office for a con- 
ference concerning the rental of warehouse space for the Post Office 

_ Department; further, the latter's recollection is that the appellant was 
_ there somewhere in the neighborhood of 8:30 to 9:00 a.m. and the 
conference lasted about one hour and fifteen minutes. It is pertinent 
to note that, subsequent to the hearing, an affidavit statement was ob- 
tained from Mr. Wilcox attesting that the letter was signed by him 

_ and the contents were true to the best of his knowledge and belief. 

The Inspectors’ testimony indicated that if the appellant had 
attended the Rotary Luncheon that would be considered within the realm 
_ of official Post Office business; further, that the appellant was not 
_ under their surveillance if and when he went to Mt. Kisco and they 
could neither refute or corroborate his testimony. The Inspectors' 
testimony was to the effect that they do not recall or cannot now state 
whether the appellant was under their surveillance when he allegedly 
visited the premises of the Reader's Digest on the morning of September 
22; further, Inspector Bader stated that he considered Mr. Wilcox, the 
General Manager, to be a reputable individual whose veracity would 
- not be questioned. 

In connection with the fourth charge alleging that the appellant's 


affidavit statement of January 10, 1955 that he spent approximately eight 
_ hours daily between 9:00 a.m. and 6:00 p.m., Monday through Friday 
at the Post Office, it is pertinent to note that the affidavit actually 
stated: "I usually spend approximately eight hours daily at the Post 
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Office during weekdays (Mondays to Fridays); about six hours on Satur- 


days and two to three hours on Sundays. I find this is necessary because 
of shortage of manpower, supervisory and clerical.'’ Since the ap- 
pellant's affidavit was summarized out of context in preparing the 
charge and the word "usually" was omitted from the charge, it is 
considered that this charge cannot be sustained since it does not 
contain a true statement of facts. | 
In view of the above, after considering all of the evidence of record, 
it is the opinion of this office that the Post Office Department has failed 
to affirmatively support the charges alleging that the appellant was 
observed to have spent the specified times at his own business firm 
conducting other than official Post Office business on the three dates in 
question. The testimony of the Inspectors acknowledges that a Post- 
master may be required to conduct official Post Office business outside 
of the Post Office premises. 





Under the circumstances, since none of the charges is sustained, 
it is the opinion of this office that the appellant's removal from the ser- 
vice would be improper and not for such cause as would promote the 
efficiency of the service within the meaning of the language of Section 14 
of the Veterans' Preference Act. | 

FINDINGS AND RECOMMENDATIONS 

It is the finding of this office, based on all of the evidence of 
record, that the Post Office Department's decision to effect the appellant's 
removal from the position of Postmaster was improper and was not 








based upon sustained charges. ! 
It is recommended, therefore, that the Department take the 
necessary action to cancel its decision to remove the appellant. This 
memorandum constitutes the authority to take the recommended action. 
No appeal from this decision will be considered unless it is 
submitted to the Chairman, Board of Appeals and Review, U.S. Civil 
Service Commission, Washington 25, D.C., within seven (7) days 


after receipt of this decision. Notification of a further appeal should 
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be given to this office so the case files can be transmitted promptly 
to the Commission. | 

Since there is no further right to a hearing, additional repre- . 
' sentations should be made in writing and submitted in duplicate with 
the appeal to the Commission. 

The Post Office Department will please notify this office of the 
action taken or propos ed to be taken in Mr. Moroney'‘s case within 
seven (7) days after receipt of this decision. 

/s/ John A. Glavin 
' , APPEALS EXAMINER 


/s/ James P. Googe 
REGIONAL DIRECTOR 


or 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether, with respect to the removal of appellant 
from his position in the classified civil service, the pro- 
cedural requirements of the Veterans’ Preference Act were 
observed. 

2. Whether the merits of a removal action, effectuated in 
full compliance with applicable statutory procedures, are 
subject to judicial review. 

3. Whether, following compliance with the provisions of 
the Veterans’ Preference Act, a postmaster in the classified 
civil service is subject to removal by an Assistant Postmas- 
ter General, acting under an express delegation of power 
from the Postmaster General and by direction of the Presi- 
dent. 





INDEX 


Counterstatement of questions presented 
Counterstatement of the case 
Statute involved 
Summary of argument 
Argument 
I. The removal proceedings fully complied with applicable 
statutory procedures and the determination that appel- 
lant was guilty of the charges against him is not sub- 
ject to judicial review 
II. Following compliance with the procedural requirements of 
the Veterans’ Preference Act, appellant was subject to 
removal by appellee Assistant Postmaster General 
Conclusion 


CITATIONS 
Cases: 


Baughman v. Green, — U.S. App. D.C. —, 229 F. 2d 33. 8,9 
Blackmon v. Lee, 92 U.S. App. D.C. 268, 205 F. 2d 13 10,11 
Boylan v. Quarles, — U.S. App. D.C. —, 235 F. 2d 834 11 
Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 2d 364, cer- 
tiorari denied, 338 U.S. 832 11 
Confiscation Cases, In re, 20 Wall. 92............. cece eee 13 
DeBusk v. United States, 132 C.Cls. 790 10 
Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 876, 
certiorari denied, 344 U.S. 826 9,11 
French v. Weeks. 259 U.S. 326 14 
Hargett v. Summerfield, 137 F. Supp. 876, now on appeal in 
this Court (No. 13,169) (dey io, 14 
Kohlberg v. Gray, 93 U.S. App. D.C. 97, 207 F. 2d 35, certi- 
orari denied, 346 U.S. 737 
Levine v. Farley, 70 U.S. App. D.C. 381, 107 F. 2d 186, certi- 
orari denied, 308 U.S. 622 
Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 2d 145 
M’Collum v. United States, 17 C. Cls. 92 
Norden v. Royall, 90 F. Supp. 834 (D.D.C.)........... 0... 
Parish v. United States, 100 U.S. 500 
Powell v. Brannan, 91 U.S. App. D.C. 16, 196 F. 2d 871 
Saggau v. Young (decided December 27, 1956, No. 13,161) .. 7,11, 12 
United States v: Eliason, 16 Pet. 291 13 
United States v. Farden, 99 U.S. 10 
United States v. Warfield, 170 Fed. 42 (C.A. 4) 
Updegraff v. Talbott, 221 F. 2d 342 (C.A. 4) 
Wilcox v. Jackson, 13 Pet. 498 
Williams v. Cravens, 93 U.S. App. D.C. 380, 210 F. 2d 874, 
certiorari denied, sub nom. Williams v. Robbins, 348 U.S. 








Iv 
Cases—Continued 


Page 
Williams Vv. United States, 1. How. 2o0 «os esis ene asain ve 13 
W ose Vs CRABRER, TOL UD. TRO. pics ss 8528 oa beomewasien ss 13 
Statutes: 
Act of June 25, 1938, 52 Stat. 1076, 39 U.S.C. 31(a), 31(b): 

Bett 2: snwomeucmeesahwes t See MESEMeaGiN1 ys.) OneemaaeRad 8 

BS Sako 5 scarce eke in a GM otra aelecdeviaangieics al Dae Se Aapemmemiatearaes 8 
Lloyd-LaFollette Act of 1912, Sec. 6, 37 Stat. 555, as amended, 

Be ails TO One... visicsaiatenenhta: £4 5 ork weed ek CREAR RR eat 14 
Renegotiation Plan No. 3 of 1949, 63 Stat. 1066: 

De Pe AG bBo eee srt ERS RERUN 16 
Ue COO ticapanams od her ee Re eeNe er ieKaad Sa 8 
Veterans’ Preference Act, Sec. 14, 58 Stat. 390, as amended, 

Di hy Me EE Sceisck eas Sarre nian Ab dee aa Ree ORE 2, 5, 6, 8, 9,10 
Miscellaneous: 
Be CORR. Tee, We Aidinthitits enatn pavinveer ei San v eyo 14 
Postel Mawsysl B98. 2) Che 1s oss a Ssenieatieenes. dss seoaees 9 
Postmaster General’s Order No. 55,064, 18 F.R. 8458.... .... 16 
Sen. Doc. 224, 75th Cong. 3rd Sess., p. 3............. 0000s 14 





Sao 





Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,558 
JAMES J. MORONEY, APPELLANT 
v. 


N. R. ABRAMS, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This action was brought in the District Court by appellant 
James J. Moroney against Assistant Postmaster General 
N. R. Abrams (J.A. 1-3). By an amended complaint, the 
Postmaster General and the Chairman and members of 
the Civil Service Commission were added as defendants 
(J.A. 7-9). In the amended complaint, appellant sought (1) 
an order enjoining defendants (appellees in this Court) 
from removing him from his position as a postmaster of 
the first class at Pleasantville, New York; and (2) a declara- 
tory judgment that the proposed removal action was ‘‘null, 
void, illegal, and in excess of statutory jurisdiction’”’ (J.A. 
7-9). On July 25, 1956, the District Court (Tamm, J.) 
granted defendants’ motion for summary judgment (J.A. 
16). This appeal followed (J.A. 16). 


(1) 
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The background of the litigation as disclosed by the 
pleadings and affidavits filed in the court below, as well as 
by the record of the administrative proceedings which was 
appended to appellees’ motion for summary judgment, may 
be summarized as follows: 

Appellant, an honorably discharged veteran of World 
War I, was appointed a postmaster of the first class by the 
President of the United States on February 18, 1935, and 
holds permanent civil service status as such (J.A.7, 8). On 
January 14, 1955, he was advised in writing by the Post 
Office Department that it proposed to separate him from 
that position (J.A. 4-6). The notice contained four basic 
charges. Three of these charges alleged that on certain 
specified dates in August and September, 1954, appellant 
had devoted appreciably less than eight hours to the per- 
formance of his duties in the Pleasantville post office, and 
that, for substantial periods of time during normal busi- 
ness hours on those dates, he was at the office of a plumbing 
firm of which he was president (J.A. 4-6). Charge 4 al- 
leged that appellant had falsely stated in an affidavit exe- 
euted on January 10, 1955, that he spent daily approxi- 
mately eight hours at the post office during normal business 
hours (J.A. 6). 

On February 14, 1955, appellant replied in writing to the 
charges (J. A. 84-87). On April 22, 1955, appellage Abrams 
advised him in writing that, upon consideration of the evi- 
dence submitted, including his reply, it had been deter- 
mined that the charges had been sustained and that, as a 
consequence, he would be removed at the conclusion of thirty 
days following receipt of the letter (J.A. 3-4). Appellant 
was also advised in this communication of his right to appeal 
the Post Office Department’s decision to the Civil Service 
Commission under the provisions of Section 14 of the Veter- 
ans’ Preference Act (J.A. 4). 

On May 3, 1955, appellant appealed the proposed removal 
to the Regional Office of the Civil Service Commission for 
the Second Region (J.A. 91). On July 27, 1955, a hearing 
was held and, on August 27, 1955, the Regional Office ren- 
dered its decision (J.A. 17, 91-100). While finding that all 

Y- 
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of the procedural requirements of the Veterans’ Preference 
Act had been met (J.A. 96), the Regional Office determined 
that the charges were not sustained by the evidence (J.A. 
99). 

On May 15, 1956, the Board of Appeals and Review of the 
Civil Service Commission reversed the determination of the 
Regional Office, with respect to charges 1, 2, and 3 and af- 
firmed the personnel action taken by the Post Office Depart- 
ment against appellant (J.A. S$). In his communication to 
the Post Office Department, advising of this reversal, the 
Chairman of the Appeals and Review Board (acting for the 
Commissioners) stated in part (G.A. 18-19, 20): 


Charges No. 1, No. 2 and No. 3 relate to specific in- 
stances when Mr. Moroney was absent from the Plea- 
santville Post Office during the business part of the day, 
during part of which time he was observed at his pri- 
vate business office. The Board of Appeals and Review 
has found that the testimonies of the Post Office In- 
spectors who observed Mr. Moroney on the days in 
question are sufficient to establish the charge that Mr. 
Moroney did not devote the required number of hours 
to his position as postmaster. The evidence establishes 
that Mr. Moroney spent considerable time in the office 
of his private business on the dates cited in these 
charges, and it is only reasonable to believe that he was 
not engaged in the postal business during that time. 
Mr. Moroney’s movements on September 22, 1954, the 
date covered in Charge No. 3, are considered to give a 
particularly clear indication that he was attending to 
private business rather than postal business during the 
business hours of the day. On that date, the evidence 
shows that Mr. Moroney spent time in his private busi- 


1This communication, which is part of the record below, is re- 
printed in full in the appendix to this brief, hereinafter referred to 
as “G.A.””. While inadvertently omitted from the joint appendix, 
it is mentioned in passing by appellant in his brief (p. 2). Fur- 
ther, since appellant places such heavy reliance upon the deter- 
mination of the Regional Office in his favor, the reversal by the 
appellate tribunal of the Commission assumes larger significance. 
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ness office, transported a workman to a construction job 
being performed by his private business concern, spent 
time at this construction job and took a roll of blue- 
prints from this construction job to the office of the 
Village Clerk. 


* * * * * 


Particular attention has been given to the question of 
whether the sustained charges against Mr. Moroney 
are sufficient to justify the disclipinary action of re- 
moval. As postmaster of a first class post office, Mr. 
Moroney has an obligation to the postal service that 
is neither light nor of an intermittent nature. The 
salary paid him for his position attests to the degree 
of continuous responsibility involved in the position. 
The evidence in the present case was initiated by rea- 
son of a complaint received in the Department. In the 
light of the fact that the substance of the complaint 
has been established by a preponderance of the evi- 
dence, it cannot be found that the removal action by the 
Post Office Department is arbitrary, unreasonable or 
capricious.” 


On June 1, 1956, appellant filed his complaint for a de- 
claratory judgment and injunction in the District Court, 
naming appellee Abrams as the sole defendant (J.A. 1-3). 
On June 5, 1956, the complaint was dismissed for the fail- 
ure to join indispensable parties (J.A. 6-7). On June 21, 
1956, the amended complaint was filed, naming as additional 
defendants the Postmaster General and the Chairman and 
members of the Civil Service Commission (J. A. 7-9, 14). 

On June 27, 1956, appellant moved for a temporary re- 
straining order (J. A. 13). On June 28, 1956, following a 


“With respect to charge 4, the Board of Appeals and Review 
noted that appellant’s affidavit stated that he “usually” spent ap- 
proximately eight hours daily at the Pleasantville Post Office 
(G.A. 19). In the Board’s view, the evidence that on three dates 
he had spent appreciably less time at the Post Office did not 
demonstrate that the affidavit, as thus qualified, was false (G.A. 
19). 
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hearing, the motion was denied. The court (Kirkland, J.) 
held inter alia (1) that appellant was subject to removal 
from his position upon compliance with the procedures es- 
tablished by the Veterans’ Preference Act; and (2) that the 
determination respecting that which ‘‘will promote the ef- 
ficieney of the service’’, within the meaning of the Veterans’ 
Preference Act, is not subject to judicial review (J.A. 13- 
15).8 


On July 5, 1956, appellees filed a motion for summary 
judgment (J. A. 15). On July 25, 1956, the motion was 
granted (J. A. 16). 


STATUTE INVOLVED 


Section 14 of the Veterans’ Preference Act, as amended, 
3d U.S.C. 863, provides as follows: 


Notice of discharge, suspension, furlough, or reduc- 
tion in rank.—No permanent or indefinite preference 
eligible, who has completed a probationary or trial 
period employed in the civil service, or in any establish- 
ment, agency, bureau, administration, project, or de- 
partment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed with- 
out pay, reduced in rank or compensation, or debarred 
for future appointment except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, sus- 
pension for more than thirty days, furlough without 
pay, or reduction in rank or compensation is sought 
shall have at least thirty days’ advance written notice 
(except where there is reasonable cause to believe the 
employee to be guilty of a crime for which a sentence 
of imprisonment can be imposed), stating any and all 


On June 28, 1956, appellant filed a notice of appeal to this 
Court from the order denying his motion for a temporary restrain- 
ing order. On December 21, 1956, the appeal (No. 13,423) was 
dismissed as moot. 
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reasons, specifically and in detail for any such pro- 
posed action; such preference eligible shall be allowed 
a reasonable time for answering the same personally 
and in writing, and for furnishing affidavits in support 
of such answer, and shall have the right to appeal to 
the Civil Service Commission from an adverse decision 
of the administrative officer so acting, such appeal to be 
made in writing within a reasonable length of time 
after the date of receipt of notice of such adverse deci- 
sion: Provided, That such preference eligible shall 
have the right to make a personal appearance, or an 
appearance through a designated representative, in 
accordance with such reasonable rules and regulations 
as may be issued by the Civil Service Commission; after 
investigation and consideration of the evidence sub- 
mitted, the Civil Service Commission shall submit its 
findings and recommendations to the proper adminis- 
trative officer and shall send copies of the same to the 
appellant or to his designated representative, and it 
shall be mandatory for such administrative officer to 
take such corrective action as the Commission finally 
recommends: Provided further, That the Civil Service 
Commission may declare any such preference eligible 
who may have been dismissed or furloughed without 
pay to be eligible for the provisions of section 15 hereof. 


SUMMARY OF ARGUMENT 


1. As a veteran employed in the classified civil service, 
appellant’s removal from his position is governed by Sec- 
tion 14 of the Veterans’ Preference Act. In this case, there 
plainly was compliance with the procedural requirements 
of Section 14. The written notice of proposed removal 
spelled out with abundant specificity and detail the charges 
against appellant, and appellant was afforded sufficient op- 
portunity to file a written answer thereto. Hedidso. Fol- 
lowing the determination of the Post Office Department 
that the charges had been sustained, appellant appealed to 
the Civil Service Commission and received a full hearing. 

Contrary to appellant’s belief, there is nothing in Sec- 
tion 14 which requires the notice of charges to indicate ex- 
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plicitly the respect in which the removal of the employee 
will promote the efficiency of the service. And if the ad- 
ministrative record indicates that the statutory standard 
was in fact invoked, the mere absence of a recital to that 
effect does not vitiate the personnel action. It cannot be 
seriously challenged that the proper standard was invoked 
here. 

Appellant’s further argument that the charges were not 
sustained by the evidence ignores the settled principle that, 
if applicable statutory procedures have been followed, the 
merits of a removal action are not subject to judicial re- 
view. This principle was most recently applied by this 
Court in Saggau v. Young (No. 13,161) which, like this case, 
involved the removal of a postmaster. 

2. There is an equal lack of merit to appellant’s insistence 
that he is subject to removal only by personal action on the 
part of the President. As is discussed in greater detail in 
the brief for appellees in Hargett v. Summerfield (now pend- 
ing in this Court (No. 13,169)), wherein the same conten- 
tion was made, it has long been judicially recognized that 
the President acts through the heads of the several depart- 
ments of Government in relation to subjects which pertain 
to their respective duties, with the result that the acts of the 
department head are presumed in law to have been done by 
direction of the President. And it also established that the 
acts of Assistant Postmasters General are the acts of the 
Postmaster General when within the scope of the duties as- 
signed to them by the latter. In this case, appellee Abrams’ 
removal of appellant was pursuant to an express delegation 
from the Postmaster General. 


ARGUMENT 
I 


The Removal Proceedings Fully Complied With Applicable 
Statutory Procedures and the Determination That Appellant 
Was Guilty of the Charges Against Him Is Not Subject to 
Judicial Review. 


As a veteran employed in the classified civil service, ap- 
pellant’s removal from his position is subject to the pro- 
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visions of Section 14 of the Veterans’ Preference Act, supra, 
pp. 5-6.* As this Court has frequently reiterated, the scope 
of judicial review in cases of this character is limited to a 
determination as to whether the procedural requirements 
laid down by Section 14 have been followed. We submit 
that in this instance the answer is clearly in the affirmative. 

1. Section 14 provides in relevant part that no veterans’ 
preference eligible employed in the civil service shall be 
discharged ‘‘except for such cause as will promote the ef- 
ficiency of the service and for reasons given in writing.”’ 
The Section goes on to stipulate that, before being removed, 
the employee is to be afforded (1) at least thirty days’ ad- 
vance written notice ‘‘stating any and all reasons, specifi- 
eally and in detail’’ for the proposed separation; (2) a rea- 
sonable time in which to answer the charges in writing; and 
(3) a right of appeal to the Civil Service Commission from 
an adverse decision by the employing agency. 

The record of the administrative proceedings here clearly 
reflects that all of these statutory requirements were scru- 
pulously observed. As appellant tacitly concedes, the three 
charges in the written notice sustained by the Civil Service 
Commission ° were spelled out with sufficient specificity and 


* Appellant’s appointment as a postmaster in 1935 was for a term 
of four years. See 39 U.S.C. 31, providing that postmasters of the 
first, second and third classes “shall be appointed and may be re- 
moved by the President by and with the advice and consent of the 
Senate and shall hold their offices for four vears unless sooner 
removed or suspended according to law * * *.” By Act of June 
25, 1938, 52 Stat. 1076, 39 U.S.C. 31(a), 31(b), Congress stipulated 
(Section 1) that postmasters of these classes were to be thereafter 
“appointed in the classified service without term by the President 
by and with the advice and consent of the Senate.” The Iegisla- 
tion went on to provide (Section 2) for the reappointment of in- 
cumbent postmasters of the first class. Appellant received such 
a reappointment and thus acquired classified civil service status. 
The Veterans’ Preference Act is applicable to him by virtue of 5 
U.S.C. 869. 

* The fact that the Civil Service Commission determined that the 
fourth charge contained in the written notice was not sustained 
by the evidence (see p. 4, supra) does not, of course, vitiate the 
determination of the Commission that appellant was subject to re- 
moval on the basis of the sustained charges. Baughman v. Green, 
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detail to afford him ‘‘a fair chance to defend himself.’’ Cf. 
Baughman v. Green, U.S. App. D.C. —, 229 F. 2d. 33, 34. 
These charges related to appellant’s alleged failure to com- 
ply with the provisions of Article 21, Chapter 1, of the Pos- 
tal Manual, requiring postmasters at post offices of the first 
class to devote not less then cight hours daily, during the 
business part of the day, to the conduct of their offices and 
the performance of their duties. Each charge set forth to 
the minute the times during business hours on the dates 
in question that appellant allegedly arrived and departed 
from the post office (J.A. 4-6). Each charge also set forth, 
with equal specificity, the interval allegedly spent by appel- 
lant during those hours at his private business concern 
(J.A. 4-6). 

Appellant took advantage of the month which was given 
to him in which to reply to the charges and his response 
was considered by appellee Abrams in determining that the 
charges had been sustained (J.A. 3-4, 84-87). Appellant 
then appealed to the Civil Service Commission and received 
a full hearing, at which testimony and exhibits were intro- 
duced on his behalf (J.A. 17-83). While the Regional Office 
of the Commission was of the opinion that the evidence did 
not sustain the charges (J.A. 99), the Board of Appeals 
and Review, upon a review of all of the evidence, deter- 
mined otherwise and affirmed the proposed removal of ap- 
pellant (G.A. 18-21). 

Appellant renews here (Br. pp. 11- 14), howev er, his con- 
tention advanced before the Civil Service Commission that 
the personnel action proposed to be taken against him 
violates the Veterans’ Preference Act because the notice 
of charges did not indicate explicitly the respect in which 
the efficiency of the service would be promoted by his re- 
moval. This contention, we submit, is without merit. As 
the Commission itself observed (G.A. 19-20), there is noth- 
ing in Section 14 which requires the statutory notice to do 
anything more than the notice given appellant concededly 


U.S. App. D.C. , 229 F. 2d 33, 34, fn. 1; Deviny v. Campbell, 
90 US. App. D.C., 171, 174, 194 F. 2d, 876, '879, certiorari denied, 
344 U.S. 826; Williams v. Cravens, 93 U.S. App. D.C. 380, 381, 210 
F. 2d 874, 875, certiorari denied, sub nom. Williams v. Robbins, 
348 U.S. 819. 
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did; 7.e. apprise the employee of the specific nature of the 
purported misconduct on his part which constitutes the 
basis for the proposed separation. 

In DeBusk v. Umited States, 132 C. Cls. 790, the same argu- 
ment was rejected by the Court of Claims. Noting that (as 
here) both the employing agency and the Civil Service 
Commission had made express reference to Section 14 of 
the Veterans’ Preference Act, the court added [132 C.Cls. 
at 794] that ‘‘ [i]t is natural to conclude that [the adminis- 
trative officials] would not have cited this statute without 
having in mind the standard of adjudication set out therein. 
From the circumstances of this case it appears that the ad- 
ministrative officials did in fact invoke the proper standard, 
and the mere absence of an express invocation of the statu- 
tory standard, cannot, under such circumstances, have an 
effect on the validity of an otherwise valid personnel ac- 
tion.’? Cf. Blackmon v. Lee, 92 U.S. App. D.C. 268, 205 F. 
2d 13. 

We think that there likewise can be little doubt that the 
proper standard was invoked by the Post Office Depart- 
ment and Civil Service Commission in this case. The grava- 
men of the charges contained in the notice—understood to 
be such by appellant (J.A. 84-87)—was that, on each of the 
specified dates, appellant had devoted a considerable por- 
tion of normal working hours to the conduct of his private 
business affairs, rather than the performance of his official 
duties.! We think that even appellant will not be heard to 
assert that the continuation in office of a first class postmas- 
ter who is guilty of such conduct would have other than a 
deleterious effect upon the efficiency of the postal service. 
The duties and responsibilities attaching to positions such 
as appellant’s are, as the Civil Service Commission pointed 
out (G.A. 20), neither light nor of an intermittent char- 
acter.® 


° Appellant’s reliance (Br. p. 13) on Norden v. Royall, 90 F. Supp. 
834 (D.D.C.) is entirely misplaced. The notice received by the 
veteran in that case did not give any reasons whatsoever for his 
proposed dismissal; all that it stated was that he was being sepa- 
rated as of a particular date. 
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2. Appellant’s assertion that, contrary to the view of the 
Civil Service Commission, there was a failure of proof that 
he was guilty of the charges preferred against him totally 
ignores the long-settled rule that ‘‘where action is taken in 
removing from office an employee * * * in accordance with 
the requirements of the statute relating thereto * * *a 
court of law has no jurisdiction to inquire into the guilt or 
innocence of the employee as to the charges upon which 
he was removed.’’ Kohlberg v. Gray, 93 U.S. App. D.C. 97, 
98, 207 F. 2d 35, 36, certiorari denied, 346 U.S. 737 (quoting 
from Levine v. Farley, 70 U.S. App. D.C. 381, 386, 107 F. 2d 
186, 191, certiorari denied, 308 U.S. 622). See also, Boylan 
v. Quarles, U.S. App. D.C. , 235 F. 2d 834; Blackmon 
v. Lee, 92 U.S. App. D.C. 268, 205 F. 2d 13; Carter v. For- 
restal, 85 U.S. App. D.C. 53, 175 F. 2d 364, certiorari denied, 
338 U.S. 832; Williams v. Cravens, 93 U.S. App. D.C. 380, 
210 F. 2d 874, certiorari denied, 348 U.S. 819; Deviny v. 
Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 876, certiorari 
denied, 344 U.S. 826; Powell v. Brannan, 91 U.S. App. D.C. 
16, 196 F. 2d 871; Levy v. Woods, 84 U.S. App. D.C. 138, 
171 F. 2d 145. 

As recently as December 27, 1956, this principle was ap- 
plied by this Court with respect to an action which, like 
this case, was brought by a postmaster seeking a declara- 
tory judgment that his proposed removal was invalid. Sag- 
gauv. Young (No. 13,161). The contention was there made, 
inter alia, that there was not substantial evidence to sup- 
port the charges of inefficiency against the postmaster. The 
Court disposed of the contention in these terms [slip opin- 
ion p. 2]: 


This case clearly falls within that line of cases in 
which this court has held many times that it will not 
review the action of executive officials in dismissing 
executive employees, except to insure compliance with 
statutory requirements [citing Blackmon and Carter, 
supra]. Asin Boylanv. Quarles, U.S. App. D.C. , 
235 F. 2d 834 (1956), there was here ‘‘[n]Jo substantial 
departure from applicable procedures, no misconstruc- 
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tion of governing legislation, nor any like error going 
to the heart of the administrative determination. ...’” 


II 


F ollowing Compliance With the Procedural Requirements of 
the Veterans’ Preference Act, Appellant Was Subject to Re- 
moval by Appellee Assistant Postmaster General. 


Appellant further asserts (Br. pp. 8-11) that the power 
to remove postmasters of the first, second or third classes 
is vested in the President alone, and is not subject to delega- 
tion. Alternatively, appellant argues that if the President 
may delegate the power of removal to the Postmaster Gen- 
eral or an Assistant Postmaster General, he must do so ex- 
pressly. We submit that the court below correctly rejected 
both of these contentions. 

1. In Saggau v. Young, supra, where this Court refused 
to disturb the removal of a postmaster of a third class by 
the same Assistant Postmaster General who directed the 
removal of appellant here, this issue was apparently not 
raised. It is, however, a principal question in Hargett v. 
Summerfield, 137 F. Supp. 876, now on appeal! in this Court 
(No. 13,169). In the Hargett case, Judge MeGarraghy held 
[137 F. Supp. at 878] that a postmaster of the first class 
who is a veterans’ preference eligible may be removed by 
the Postmaster General, upon compliance with the provi- 
sions of the Veterans’ Preference Act and without an ex- 


* We note in passing, that, in any event, there is a complete 
Jack of foundation to appellant's claim that the proposed removal 
action was arbitrary and capricious and unsupported by substan- 
tial evidence. If believed, the testimony of the Post Office Depart- 
ment’s witnesses established appellant’s presence in the office of 
his plumbing concern during business hours on each of the three 
dates involved. The question thus becomes whether appellant’s 
evidence negatived the more than permissible inference that he was 
not then engaged in the performance of his official duties. The 
Board of Appeals and Review of the Civil Service Commission 
concluded that it did not. We submit that neither the record of 
the administrative proceedings taken as a whole, nor those portions 
of it to which appellant makes reference in his brief, demonstrates 
that this conclusion was arbitrary. 
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press delegation by the President. On the appeal, which 
was argued before a division of this Court on December 5, 
1956, Hargett challenged the correctness of that determina- 
tion. 

In the brief for appellees in Hargett (pp. 22-33), which 
is hereby incorporated by reference and to which the Court 
respectfully referred, we detail the reasons why we think 
the Postmaster General may validly remove a postmaster 
of the first class upon compliance with existing statutory 
procedures governing such removal.* In sum, our position 
is this. It has long been judicially recognized that the 
President ‘‘speaks and acts through the heads of the several 
departments in relation to subjects which appertain to their 
respective duties.’’ Wilcox v. Jackson, 13 Pet. 498, 513. 
Consequently, courts are justified in assuming that acts 
undertaken by the department head in such circumstances 
are ‘‘done by the approbation and direction of the Presi- 
dent.’’ Ibid. In the Wilcox ease, the Secretary of War had 
requested the General Land Office to direct a reservation 
of certain lands for the use of the Indian Department which 
was then under his jurisdiction. This request was com- 
plied with. By an 1830 Act of Congress, all lands which 
were reserved from sale by the President were exempted 
from pre-emption. Determining that, in view of the stat- 
ute, the lands in question were not subject to pre-emption, 
the Supreme Court stated [13 Pet. at 513]: 


[W]e consider the act of the war department, in re- 
quiring this reservation to be made, as being in legal 
contemplation the act of the president; and consc- 
quently, that the reservation thus made was, in legal 
effect, a reservation made by order of the president 
within the terms of the act of congress. 


See also, to the same effect, United States v. Eliason, 16 Pet. 
291, 302; In re Confiscation Cases, 20 Wall. 92, 109; Wolsey 
v. Chapman, 101 U.S. 755, 769-770; United States v. Farden, 


’A copy of our Hargett brief is being furnished to counsel for 
appellant in this case. 
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99 U.S. 10, 19; French v. Weeks, 259 U.S. 326; Williams v. 
United States, 1 How. 290, 296; Updegraff v. Talbott, 221 F. 
2d 342, 346 (C.A. 4). See also Government’s brief in Har- 
gett, pp. MH. 2A2-3O0-. 

While the removal of a postmaster by the Postmaster 
General is, by the virtue of the foregoing cases, presumed 
in law to be by authority and direction of the President, it 
is questionable whether in this case resort need be made 
to the presumption. As both the Regional Office and the 
Board of Appeals and Review of the Civil Service Commis- 
sion pointed out (J.A. 95-96; G.A. 20), appellee Abrams 
stated in an August 4, 1955, communication to the Chief 
Postal Inspector that ‘‘[a]ll orders for the removal of 
postmasters at first, second and third-class offices are by 
direction of the President [and that the] order for the re- 
moval of Mr. Moroney as Postmaster at Pleasantville was 
by direction of the President.’’ This unequivocal state- 
ment by the postal official who directed the removal of 
appellant and who is responsible for personnel matters 
within the Post Office Department (p. 16, infra), has not 
been controverted by appellant.® 

2. Appellant can draw no comfort from the fact that he 
was removed by appellee Abrams, the Assistant Postmaster 
General in charge of the Bureau of Post Office Operations, 
instead of by the appellee Postmaster. The acts of Assist- 
ant Postmasters General ‘‘are the acts of the Postmaster 


* It is to be noted that the legislative history of the Act of June 
25, 1938 which brought postmasters into the classified civil service 
(see fn. 4, supra, p. 8) is completely devoid of anything to sup- 
port appellant’s seeming assertion (Br. pp. 8-9) that the Con- 
gressional intent was to place postmasters in a special “hybrid 
status” insofar as removal was concerned: 2.e., entitled to all the 
procedural benefits accorded classified civil service employees but, 
at the same time, subject to removal only by personal act of the 
President. To the contrary, the legislative history reflects a single 
purpose—the extension of the merit system to postmasters. See 
e.g. Senate Doc. 224, 75th Cong., 3rd Sess., p. 3; 83 Cong. Rec. 
9138. While the procedural safeguards of the Veterans’ Preference 
and Lloyd-LaFollette Acts are an integral part of the merit sys- 
tem, the restriction of the power of removal to the President is 
not. 
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General when confined within the scope of the duties as- 
signed to them by their chief.’’ United States v. Warfield, 
170 Fed. 42, 45 (C.A. 4). See also, to the same effect, 
M’Collum v. United States, 17 C. Cls. 92, 101-102. 

In the Warfield case, the Fourth Circuit relied on Parish 
v. United States, 100 U.S. 500. There, the question was one 
of the authority of an Assistant Surgeon-General to enter 
into a particular contract. In upholding the validity of the 
Assistant Surgeon-General’s action in this regard, the 
Supreme Court said (100 U.S. at 504-505) : 


The office of Surgeon-General is one of the distinct 
or separate bureaus of the administrative service of the 
War Department. It has been found, in regard to many 
of these bureaus, and even to the heads of departments, 
that it is impossible for a single individual to perform 
in person all the duties imposed on him by his office. 
Hence statutes have been made creating the office of 
assistant secretaries for all the heads of departments. 

It would be a very singular doctrine, and subversive 
of the purposes for which these latter offices were 
created, if their acts are to be held of no force until 
ratified by the principal secretary or head of depart- 
ment. It was to relieve the overburdened principal of 
some part of those duties that the office of assistant 
was created. In the immense increase of business in 
the office of Surgeon-General during the war, similar 
relief was found necessary, and the office of Assistant 
Surgeon-General was created. 

For the very reason that the prompt exercise of the 
powers of the bureau was essential in the field of opera- 
tions of the army, the assistant in this case was located 
at St. Louis, over a thousand miles from the city of 
Washington. He was appointed for the purpose of ex- 
ercising, at that place, the functions of the office of 
Surgeon-General. He was by law the Assistant Sur- 
geon-General. If no virtue attached to his acts until 
approved by the Surgeon-General in Washington, any 
inferior clerk would have answered the purpose as well. 
It is not intended to deny that he was subordinate to 
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the chief of his bureau; could be ordered to do or not 
to do particular things ; and when an order made by him 
was disapproved, it might be revoked by that officer. 
But until so revoked or disapproved it was valid, and 
parties required to act under it had a right to rely on it. 


These observations are equally pertinent to the opera- 
tions of the Post Office Department. And that appellee 
Abrams’ removal of appellant was ‘‘within the scope of 
duties assigned to [him] by [the Postmaster General]’’ 
(United States v. Warfield, supra) is not open to serious 
doubt. By Section 1(b) of Renegotiation Plan No. 3 of 1949, 
63 Stat. 1066, the Postmaster General was authorized to 
‘*delegate to any officer, employee, or agency of the Post 
Office Department designated by him such of his functions 
as he deems appropriate.’’ Referring specifically to this 
statutory provision, the Postmaster General issued an order 
on March 5, 1953, in which he delegated authority to the 
Assistant Postmaster General, Bureau of Post Office Opera- 
tions: 


* * * to take final action in his own name with re- 
spect to all transactions relating to personnel of the 
field postal service and contractors paid from appro- 
priation allotments of the Bureau of Post Office Opera- 
tions, including the certification of all necessary Per- 
sonnel forms, postmasters’ salary transactions, and re- 
lated journals, including journals relating to the ap- 
pointment of postmasters and acting postmasters, the 
establishment and discontinuance of post offices, and 
change of sites * * *. [Postmaster General’s Order 
No. 55064, 18 F.R. 8458.] 





Ly 
CONCLUSION 


For the reasons stated, it is respectfully submitted that 
the judgment of the District Court should be affirmed. 
Grorce CocHran Dovs, 
Assistant Attorney General. 
OLIVER GascH, 
Umted States Attorney. 
SaMvEL D. Suabe, 
Auan S. RosenTHat, 
Attorneys, Department of Justice. 
JANuaRY 1957. 








18 


APPENDIX 


DECISION OF BOARD OF APPEALS AND REVIEW OF THE CIVIL 
SERVICE 


UNITED STATES CIVIL SERVICE COMMISSION 
Washington, D. C. 


BAR :KR MJ J 
May 15, 1936 


Honorable N. R. Abrams 
Assistant Postmaster General 
Bureau of Post Office Operations 
Post Office Department 
Washington 25, D. C. 


Dear Mr. Abrams: 


Reference is made to the appeal of the Post Office De- 
partment from the decision of the Second Civil Service 
Region under Section 14 of the Veterans’ Preference Act 
recommending the cancellation of the personnel action to 
remove Mr. James J. Moroney from the position of Post- 
master Pleasantville, New York, on charges of failing to 
devote the required number of hours to his position and 
making a false affidavit. 

Careful consideration has been given to the entire record 
in Mr. Moroney’s case including the information developed 
during the processing of the appeal in the Regional Office 
and the information submitted subsequent to the Regional 
Office decision. As a result of this review, it has been con- 
cluded that the personnel action to effect the removal of 
Mr. Moroney is procedurally valid and that Charges No. 1, 
No. 2, and No. 3 in the January 14, 1955, notice of proposed 
action are substantiated by the evidence and show just cause 
for the separation action. 

Charges No. 1, No. 2, and No. 3 relate to specific instances 
when Mr. Moroney was absent from the Pleasantville Post 
Office during the business part of the day, during part of 
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which time he was observed at his private business office. 
The Board of Appeals and Review has found that the testi- 
monies of the Post Office Inspectors who observed Mr. 
Moroney on the days in question are sufficient to establish 
the charge that Mr. Moroney did not devote the required 
number of hours to his position as postmaster. The evi- 
dence establishes that Mr. Moroney spent considerable time 
in the office of his private business on the dates cited in 
these charges, and it is only reasonable to believe that he 
was not engaged in the postal business during that time. 
Mr. Moroney’s movements on September 22, 1954, the date 
eovered in Charge No. 3, are considered to give a partic- 
ularly clear indication that he was attending to private 
business rather than postal business during the business 
hours of the day. On that date, the evidence shows that Mr. 
Moroney spent time in his private business office, trans- 
ported a workman to a construction job being performed 
by his private business concern, spent time at this construc- 
tion job and took a roll of blueprints from this construction 
job to the office of the Village Clerk. 

Charge No. 4 relating to an alleged false affidavit by Mr. 
Moroney is specific and in detail only with respect to the 
incidents covered in Charges No. 1, No. 2 and No. 3. How- 
ever, as pointed out in the decision of the Commission’s 
Regional Office, the affidavit by Mr. Moroney stated that he 
‘‘usually’’ spent approximately eight hours daily in the 
Pleasantville Post Office. The word ‘‘usually’’ qualifies 
all of Mr. Moroney’s affidavit and under-the circumstances, 
this charge of falsification is not sustainable. 

In examining the present case attention has been given 
to certain procedural objections raised by Mr. Moroney and 
his attorney, Samuel Resnicoff. It was submitted that the 
personnel action against Mr. Moroney is defective by reason 
of the fact that the January 14, 1955, notice of proposed 
action does not state in what respect the proposed action 
will promote the efficiency of the service. The legal re- 
quirement concerning the promotion of the efficiency of the 
service is one of substance and not form. There is noth- 
ing in the provisions of Section 14 of the Veterans’ Prefer- 
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ence Act that requires the inclusion of such a statement 
in a notice of proposed action. This point was passed upon 
by the United States Court of Claims in the case of DeBusk 
v. United States, + 284-54 decided July 12, 1955, certiorari 
denied March 12, 1956. 

It has been contended by and in behalf of Mr. Moroney 
that no legal authority exists within the Post Office Depart- 
ment to direct the removal action. Briefly stated, it is the 
contention that as Mr. Moroney is a postmaster appointed 
by the President of the United States, his removal can only 
be effected validly by the President of the United States. 
In this contention, the Board of Appeals and Review has 
noted that by letter of August 4, 1955, the Assistant Post- 
master General directed that all orders for the removal of 
postmasters at first, second and third class offices shall be 
by direction of the President of the United States. <A letter 
of August 4, 1955, specifically noted that the order for the 
removal of Mr. Moroney was by direction of the President. 
Under these circumstances it has been found that the evi- 
dence does not establish that the Post Office Department 
lacked authority to proceed against Mr. Moroney. 

Particular attention has been given to the question of 
whether the sustained charges against Mr. Moroney are 
sufficient to justify the disciplinary action of removal. As 
Postmaster of a first class post office, Mr. Moroney has an 
obligation to the postal service that is neither light nor of 
an intermittent nature. The salary paid him for his posi- 
tion attests to the degree of continuous responsibility in- 
volved in the position. The evidence in the present case 
indicates that the investigation of Mr. Moroney’s duty hours 
was initiated by reason of a complaint received in the De- 
partment. In the light of the fact that the substance of 
the complaint has been established by a preponderance of 
the evidence, it cannot be found that the removal action by 
the Post Office Department is arbitrary, unreasonable or 
capricious. 

In the light of the evidence in the case and the foregoing, 
the decision of the Second Civil Service Region is reversed; 
the Regional Office recommendation for the cancellation of 
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the personnel action against Mr. Moroney is rescinded; 
and the personnel action of the Post Office Department with 
respect to the removal of Mr. Moroney is sustained. 

For the Commissioners: 


Sincerely yours, 


(S.) Joun E. Briann, 
Chairman 
Board of Appeals and Review. 
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